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| HINDU LAW. 
| — ar fle 
. HUNOOMAN PERSAUD PANDAY 
* MUSSUMAT BABOOEE MUNRAJ KOONWEREE. 


(Reported in 6 Moo. I. A. 893 ; 3. c. 18 W. R., 81) 
The Riear Hon. ruk Lorn Justice Knicur Bruce : * 


| The complainant in the original suit, was df Juderdown sen July, 1856. 
Sigh, described in the plaint as proprietor of the Aa; of 
Perguunah Munsoor Nuggur Bustee. The suit was against 
the present appellant, the chief defendant, and Rance Dequm- 
ber Koonweree, the second Defendam:, the mother of the com- 
plainant. The complainant sought by his plaint the possession 
of Certain immovable property described in his claim, the 
⸗ particulars of which if is unnecessary to state. He sought 
also to set aside a mortgage bend bearing date Assar, sooder 
Poor-nmashee, L216 Fuslee, set up by the appellant; to oust 
the appellant A6 cancel the name of the appellant as mortoa cee 
in the Coliéctor’s records, and to recover mesue profits. 





To this suit the Defendant put in his answer. ‘The title 
omplainant to the lands as heir was not denied by the 
; but the defendant alleged his title as mortgagee 
pt as to some ert lands, the claim to which was aban- 





(exee 
; . . : 1 . - . 

doued in the suit, and to which it is unnecessary further 
‘to refer). The substantial dispute between the parties was, 





as to the lands for which the suit proceeded, whether the 
defendant could resist, under his title as morteacee to the extent 
per that interest, the title of the complainant as heir and pro- 


1 


prietor ** lands. 
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It is unnecessary to enter in detail into the pleading: 
proceedings in the suit. It is sufficient to state, that in 
result, the Sudder Ameen decided in favour of the secu 
and dismissed the claim generally, bat that on appeal from 
dicision, the Sudder Court decided against tle security, and 
substance granted the relief asked by the plaint, except i 
far as it was abandored. 


The reasons for the decision of the appellate Court are . 
tained in their judgment. The Court says, “The ques 
with which the Court have first to deal, respects the right 
the Aanee to execute the instrument before them.’ 1 
then remark, “that the Bond itself assigns to the Man 
proprietary character, and that tt was not amongst the defi 
ant’s pleas that the Hanee acted as her son’s guardian, 
that he hss claimed for her the proprietary character, bot 
lis answer to the plaint, and still more broadly and unresery 
in his answer to the pleadings in appeal. The plaintiff on 
other hand, has throughout argued for the avoidance of 
Bond, by denying the Hanee'’s proprietary title in any w 
and such being the issue joined between the parties, the C¢ 
looking to the fact that the estates in dispute unquestio# 
devolved on — plaintiff to the exclusion of the Aance, on 
death of the plaintiff's father, Raja Sheobuksh Singh, have 
hesitation in declaring that, even on the assumption that 
Ka ee voluntarily executed the Bond, and received full 
deration for it, the Bond is not binding on the — 
that neither be nor his ancestral property — * sh 
in satisfaction of it, It is needless for the Cou 
being thus stopped f2 ‘imme, to enter on xia 
the transaction as between the /tanee and Hunocom 


Panday.” 









ait 







Kanee's we -o teat of cle OEM to the fur 
consideration whether the appellant’s charze could in | 
character be sustained agninst the estate, | 


The Court did not enter upon the question of the validit 
the charge, in whole or in part, as a charge effected by 
Saela Manager, or proprietor, whether by right or bs iy 
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title, nor advert to the fact that the charge included some items (S66. 
of former charge wholly unaffected by the objection which fanoaman Persaud 
they considered of so much weight. — | 
=a — — may he considered ander the following Manel x —— 
points of view : 
| ~ First. Did the appellate jarisdiction rightly construe the 
| pleadings, and take a right view of the jesues framed under the 
direction of the Judge, according to the practice of those 
Courts ? | | 
Secondly, Did it take a right view of the relation in which 
the Ranee intended to stand to her son’s estate? And, 
Thirdly. Did it consider the point, whether the rights of 
these parties could wholly depend upon the question whether 
that relation was duly or unduly constituted ? 


On the first point thoir Lordships think it right to observe, 
that its of the utmost importance to the right administration 
of justice in these Courts, that it should be constantly borne 
in mind by them that by their very constitution they are to 
de ide according te equity and good conscience; that the 
eubstanee and merits of the case are to be kept constantly in 
view ; that the substance and not the mere literal wording of 
the iseues is to be regarded; and that if, by #advertence, or 
other cause, the recorded issues do not enable the Court to try 
the whole case on the merits, an opportunity should be afford- 
el by amealmint, and if need be, by adjournment, for the 
decision of the real points in dispute. 


But their Lordships think that 1f the wording of the issues 
be carefully considered, it will be found that the issue in sub- 
stance is, whether the charge under the instrament bound the 
lands. The words in which the Principal Sadder Amern 
states the issue on this point are “ whether it (the mortgage 
Bond) ought to have effect against the mortgaged villages.” 
It was not an issne limited to the particular desertption or 
character in which this act was done, and a misdesecription or 
error in that respect wonld not have been fatal to the charge. 
Consequently, their Lordships cannot agree with the Swfder 
Dewanny Adawlut, upon the first point, that the real ques- 
tion in dispute between these parties, namely, whether the 
charge bound the lands in the hands of the heir, was not 
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substantially included i in the issues, which were evidently in- 


tended to raise — it. Neither ean their Lordships adopt the 
* 


reasoning or the conclusion of the Swdder Dewanny Adawlut, 


| Upon the second point, as to the relation in which the Rauee 
| ‘meant to stand, and substantially stood, to the estate of her son. 


Deeds and contracts of the people of India ought to be 
liberally construed. The form of expression, the literal sense, is 
not to be so much regarded as the real meaning of the parties 
which the transaction discloses. Now, what is meant by the 
assumption of proprietorship on the part of the /tanee, which 
the judgement ascribes to her? It is not suggested that she 
ever claimed any beneficial interest in the estate as proprietor ; 
had she done so, it would have been, pro fanfo, a claim adverse 
to her son; and it is econeeded by the respondent’s counsel 
that she did not claim adversely to her son. The terms of 
“ proprietor’ and of “ heir,”’ when they oceur, whether in deeds 
or pleadings, or documentary proofs, may, indeed, by a mere 
adherence to the letter, be construed to raise the eonelnsion of 
an assumption of ownership, in the sense of beneficial enjoy- 
ment derogatory to the rights of the heir; but they ought not 
to be so construed unless they were so intended, and in ‘this 
case their Lordships are satisfied that they were not so intend- 
ed. They considered that the acts of the Ranee cannot be 
reasonably viewed otherwise than as acts done on behalf of 
another, whatever description she gave to herself, or others 
gave to her; that she must be viewed as a Manager, inaceu- 
rately and erroneously described as “ proprietor” or “ heir”; 
and it is to be observed, that the Collector takes this view, for, 
whilst he remarks on the improper deseription of her as heir, or 
proprietor, he continues her name as “Snréerukar.” If the whole 
context of all these documents and pleadings be taken into 
consideration, and the construction proceeds on every part, and 
not on portions of them, they are sufficient, in their Lordships’ 


judgment to show the real character of her proprietorship. 


‘Upon the third point, it is to be observed that under the 
Hindu Law, the right of a dond Jide incumbrancer who has 


takeo from a de facto Manager a charge on lands created 


honestly, for the purpose of saying the estate, or for the benefit 
of the estate, is not (provided the circumstances would se phos 


( 








— 
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pl the charge had it emanated from a defacto and de jure mana- 
ger) affected! by the want of union of the de» facto, with the 
de _ jure title. Therefore, had the Ranee intruded into the 
“estate wrongfully, and even practised a deception upon the 
= Court of Wards, or the Collector, exercising the powers of a 
Ginn of Wards, by putting forth a ease of joint proprietorship 
in order to defeat the claim of a Court of Wards to the ward- 
| — which is the case that Mr. Wigram supposed, it would 
not follow that those acts, however wrong, would defeat the 
— of the incumbrancer. The objection, then, to the [ances 
% assumption of proprietorship, in order to get the management 
into her hands, does not really go to the root of the matter, 
nor necessarily invalidate the charge; consequently, even had 
the view which the Swdder Detwanuny Adaw/lut took of the 
character of the /’anece’s act, as not having been done by her as 
guardian, been correct, their decision against the charge with- 
ont futher inquiry would not have been well-founded. It 
would not bave been accordant with the principles of the Hindu 
| Law, as declared in Coleb. Dig., vol. i, p. 302, and in the 
ease | of Gopee Churan Burral v. Mussammaut Ishuree Lukhee 
Dibia,' and as illustrated by the case cited for the appellant 
in the argument, against the authority of which no opposing 
_ decision was cited. Their Lordships, however, must not be 
understood to say, that they see any ground of probability for 
the a&sertion, that the Hawee really meant to deceive the Court 
| ' Wards, or the Collector exercising its authority, by anv 
consciously false description of herself. The title to this Raj 
by cannot readily be supposed to have been unknown in the 
iy Collector’s office, nor is it probable that the Ranee could have 
deceived the office by such a false description of herself. 





el 


It is a circumstance worthy of remark, too, that the com- 

i plainant does not ascribe this conduet to her in his plaint. 
yy The ease that the plaint makes is not that she intruded upon 
him and assumed proprietorship; the plaint itself says she 
had possessionas guardian, that is, as managing in that 
‘character; and on a review of the whole pleadings and do- 
cumentary evidence, and of the probabilities of the case, their 


Lordships think it a strained and untrue construction to aASsion 





‘3 Sad. Dew Adaw, Rep. 93. 











be ae 
Hunooman Persaud 
. Pandsy 
“ih v. 
Munraj Koonweree. 
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any other character to her acts than that which the plaint 
ascribes {o them, notwithstanding the use of terms inconsistent 
with it. For these reasons, their Lordships think that the 
judgment of the Sadder Dewanny Court cannot be supported 
on the grounds which that Court bas assiened. 

It then remains to be considered whether the judgment is 
substantially right, though the reasons assigned for it are not 
satisfactory or sufficient. 


If the evidence discloses, as it is contended for the respon- 
dent that it dees disclose, no prima facte ease of charge at 
all on this ancestral estate, then, asthe only bar to the resump- 
tion by the heir of his estate is the alleged mortgage title 
over it, the proof of which lies on the mortgagee, the com- 
plainant’s title to the estate, to the mesne profits, and to the 
other relief, is made out; but if, on the other hand, the evi- 
dence discloses even a prima facie ease of charge, some inquiry 
at least onght, as it seems to their Lordships, to have been 
directed. * 


The question then next to be considered 's, whether a prima 


facie case of a subsisting charge is made out by the appellant. 


This question involves the consideration of two points: first, 
the actual facfum of the deed; and, next, the consideration 
for it. 


First, as to the faciwm, The execution of the Bond by the 
Ranee is stated by several of the attesting witnesses. It was 
argued, however, on behalf of the respondent, that the Court 
ought not to act on their evidence. Some diserepancies,—such, 
however, as are not unfrequently found in honest cases in 
native testimony,—were dwelt upon. The Sudder Ameen, 
who decided this case originally, has made some pertinent re- 
marks on the confirmation which circumstances give to the 
oral evidence that the Bond is the d-ed of the Aanee. The 
decision by a native Judge, possessing the intelligence which 
this judgment of the Swi/der Ameen evinces, on a question 
of fact in issue before him, is, in the opinion of their Lordships, 
entitled to respect; he must necessarily possess superior know- 
ledge of the habits and course of dealing of natives, and that 
knowledge would be likely to lead him to a right conclusion 


upon a question of disputed fact. The Sudder Ameen, observes, 
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i substance, that possession went along with this Bond, 
. and that the mortgagee was inscribed in that®haracter as 
proprietor on the records of the Collector. He was, therefore, 


put in possession as mortgagee, and was publicly known as 
mortgagee in the Collector's office. 
It is to be observed further, that his receipt of the rents 


-and profits of the laxds include? in this conveyance would 


diminish pro fanto the annual income of the estate, which 
would come to be administered by the Maaee, and that this 
state of things continued for several years after the execution 
of the Bond. ‘The Aance’s ignorance, then, of such title, 
possession, receipt, and diminution, ts as the Sudder Ameen 


justly observes, not a probable supposition. It could be ra-@ 
tionally accounted for only on one supposition—that the Rauce 
was a mere cypher, and entirely ignorant of that which was 
done in her name. This, however, does not appear to have 
been the case : she herself denied if on a subsequent contest 
as to the managership; and the act of the Collector in his 
decision upon that dispute, in putting her into the manage- 
ment, confirms her own statement of her capacity. Had her 
incompetency been of so flagrant a character, as the above 


hypothesis demands to be attributed to her, it is not reasonable 


to | suppose that it would have been unknown in the Collector's 


office, nor is it reasonable to suppose that the management 


would have been confided to her had such been her character. 
It was argued, indeed, that she may have become by that time 


capable; but® it is to be observed that a long course of neglect 





a school of improvement. 
It was argued that the complainant was not to be bound by 
the /tance’s allegations of her own competency ; that she had 


tested the sweets of management, and would desire their conti- 


nuance. Certainly the complainant is not to be bound by her 
assertion ; but it is not the assertion that is relied on as con- 


firmation. What is relied on is the result of the contest, and 


the acknowledament of her as one competent to the manace- 
ment of the estate by an officer interested in its richt adlminis- 
tration. 

Their Lordships cannot but concur with the Swdder finer» 
in thinking that these circumstances do materially confirm the 


mismanagement, which tt attributed to her, would not be 


1856. 


— 
Huanooman Persaud 
Panday 


v. 
Mussumat Babooee 
Munraj Koonweree. 
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story of the attestiag witnesses as to the Raunee’s execution of 
the deed. The story of her non-exeeution of it is. based, in a 
considerable degree, on a supposition of her ineapacity. That 
the deed is hers, is, in the opinion of their Lordships, further 
confirmed by the great improbability of the history whieh some 


of the witnesses of the respondent give as to the fiaefwm of the 


instrument. The story told by the witnesses Heera Lal and Gya 

Pershad Patuk, is so destitute of probability, so little in harmony 
with the ordinary conduct of men in like circumstances, that 
their Lordships can place no reliance upon it. According to the 
case of the respondent, this Bond was fraudulently executed 
in the name of the Aanee, without her sanction or knowledge, 
in order to fix a false charge of Rs. 15,000, in the defendant's 
favour, on the property of the infant Raye. The defendant 
and several associates were, according to this story, conspiring 
together for this object. According to the witnesses, who give 
nearly verdafem the same account of the transaction, these 
conspirators had witnesses ready, though not present, who were 
to attest consciously the false deed as true; yet such is at 
once the impatience and the folly of these conspiring parties, 
that every one of the witnesses, each of whom is described as 
dropping in by chance as it were, is solicited without any 
assigned adequate motive, and with no previous sounding, to 
become a party to this fraud by consciously attesting the false 
deed as true. Each witness declines, and each is entreated’ to 
secrecy; and each preserves the secret inviolate, contrary to 
duty, and without any assicned motive for secrecy. The com- 
munication and the concealment are both without motive acconl- 
ing to the account which is given us. And the story of this 
utterly needless communication of his crime, is told of a man 
used to business, intelligent, and described by the respondents 
as the habitual accomplice of crafty and designing men the 
Aartidas, in acts of fraud. 


Taking the whole circumstances as to the /fucfwm of this 
instrument into consideration, their Lordships concur in the 
finding by the Swider Ameen as to it. 

Next, as to the consideration for the Bond. The argument 
for the appellant in the reply, if correct, would indeed reduce 
the matter for consideration to a very short point; for according 
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to the argument, if the /aetum of a deed of charge by a manager 
‘foran infant be established, and the fact of the advance be men 
provel, the presumption of law is primd facie to support the Panday 
charge, and the onus of disproving it rests on the heir. For — — 
this position a decision, or rather a dictum of the Sudder 
Dewanuny Adawilnt at Agra, in the ease of Oomed Rar v. 
Heerva was quoted and relied upon. But the drefnm 
there, though general, must be read in connection with the 
facts of that case. It might be a very correct course to adopt 
with reference to suits of that particular character, which was 
one where the. sons of a living father were, with his suspected 
collusion, attempting, in a suit against acreditor, to get rid of 
the charge on an ancestral estate created by the father, on the 
ground of the alleged misconduct of the father in extravagant 
waste of the estate. Now, it is to be observed that a lender of 
money may reasonably be expected to prove the circumstances 
connected with his own particular Jean, but cannot reasonably 
be expected to know or to come prepared with proof of the 
antecedent economy and good conduct of the owner of an 
ancestral estate ; whilst the antecedents of their father’s career 
would be more likely to be in the knowledge of the sons, 
members of the same family, than of a stranger ; consequently 
this diclum may perhaps be supported on the general principle 
that the allegation and proof of facts, presumably in his better 
knowledge, is to be looked for from the party who possesses 
that better knowledwe, as well as on the obvious ground in such 
suits of the danger of collusion between father and sons in fraud 
of the creditor of the former. But this case is of a description 
wholly different, and the drefum does not profess to be a 
general one, nor is it so to be regarded. Their Lordships think 
that the question on whom does the ens of proof lie in such 
suits as the present, is one not capable of a general and in- 
flexible answer. The presumption proper to be made will vary 
with circumstances, and must be regulated by and dependent. 
-onthem. Thus, where the mortgagee himself with whom the 
transaction took place, is setting up a charge in his favour made 
by one whose title to alienate he necessarily knew to be limited 
and «qualified, he may be reasonabl¥ expected to allege and 





' 6 Sud. Dew. N. W. PB... vis. 









SELECTION OF LEADING CASES. 


prove facts presumably better known to him than to the infant 

heir, namely, those facts which embody the representations 
made to him of the allewed needs of the estate, and the motives 
influencing his immediate loan. 

It is to be observed that the representations by the Manager 
accompanying the loan as part of the res geste, and as the con- 
temporaneous declaration of an agent, though not actually 
selected by the principal, have been held to be evidence against 
the heir ; and as their Lordships are informed that such primdé 
fcvie proof has been generally required in the Supreme Court 
of Caleutta between the lender and the heir, where the lender 
is enforcing his security against the heir, they think it reason- 
able and right that it should be required. A case in the time 
of Sir Edward Hyde East, reported in his decisions in the 2nd 
volume of Morfey’s “ Digest *’ seems the foundation of this 
practice. See also the case of Brown v. Ramkunace Dutt,’ 

It is obvious, however, that it might be unreasonable to 
require such proof from one not an original party, after a lapse 
of time, and enjoyment and apparent acquiescence ; consequent- 
ly, if, as is the case here, as to part of the charge, it be created 
by substitution of a new security for an older one, where the 
consideration for the older one was an oid preeedent debt of an 
ancestor not previously questioned, a presumption of the kind 
contended for by the appellant would be reasonable. The case 
before their Lordships is one of a mixed character ; the existing 
security represents loans and transactions at various times and 
under varying circumstances : it is a consolidating security ; 
and as to part, at least—namely, the ancestral debt—there is, 
in the opinion of their Lordships, ground to raise a primd 
facie presumption in the appellant's favour of a consideration 
that binds the estate. It is unnecessary to the decision to pursue 
the inquiry as to the other items of charge, but that part of it 
which relates to the advance for payment of the revenue seems 
to be at least primd facie proved as against the estate. And, as 
to the whole charge, there is also at least primd facie evidence 
in the admissions of the plaintiff, proved by several witnesses, un- 
contradicted on the point. As to the debt of the ancestors, it 
was said that it was already secured, and that the estate being 


* 11 Sod, Dew. Adaw. Rep,, 701, 
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ancestral, eould not, according to the law current in the North- "1856, 
‘Western Provinces, be charged, in the bands of the heir, for an Ranges van Peranud : 
ancestor’s debt. But it is to be observed as to the change of oy J. 


‘security, that there was a reduction of interest ; it is, therefore, —— 
a transaction, priwd facie for the benefit of the estate; and 
though an estate be ancestral, it may be charged for some pur- 
poses against the heir, for the father’s debt, by the father, as, 
indeed, the case above cited from the 6th volume of the Deet- 
sions of the Sudder Dewanny Adawlut, North-Western Pro- 
vinees, incidentally shows, Unless the debt was of such a 
nature that if was not the duty of the son to pay it, the dis- 
charge of it, even though it affected ancestral estate, would still 
be an act of pious duty in the son. By the Hindu Law, the 
freedom of the son from the obligation to discharge the father’s 
debt, has respect to the nature of the debt, and not to the 
nature of the estate, whether ancestral or acquired by the 
creator of the debt. Their Lordships, therefore, are clearly of 
opinion that a priwd facie case of charge for something was 
made out; and it is not necessary to determine, nor, indeed, 
have their Lordships the necessary facts before them to enable 
them to determine, for how much, if fer anything, this deed 
must ultimately stand as a security. 


+ 


One point remains to be considered, namely, whether in 
taking the account between these parties, the defendant is to 
be charged, as mortgagee in possession, with the actual rents and 
profits, or only with the rent fixed by the poffat. It is said 
for the appellant, that the Swiddrr Dewanny Adawlut, did 
not set aside the poffaé. In terms they certainly did not. But 
their Lordships think that it was part of one mortgage-security, 
consisting of several instruments of equal date with the mortgage 
Bond ; and that it was intended to create, not a distinct 
estate, but only a security forthe mortgage-money, Mr. Palmer 
contended that a stipulation such as this poffai evidences, may 
stand in India between mortgagor and mortgagee, and that 
the Regulations as to interest do not touch such a ease. The 
tegulations provide for the case of an evasion of the law as to 
interest by invalidating the mortgage security, and forfeiting 
{he claim of the mortgagee to his principal and interest: but 
Mr. Palmer contends that where there is no such evasion, and 
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a bond fide and fair rent is fixed upon as representing, cov- 
munibus annis, the rents and profits of the estate, the Court 

ought to stand on that, the agreement of the parties, and not 
to direct the taking of the accounts between the mortgagor 
and mortgagee on any other basis. It is certainly possible 
that, by reason of the provision that the rent shall be a fixed 
one, notwithstanding losses and casualties the mortgagee might © 
be a loser, in his character of lessee, on an account calculated 
on this basis; but notwithstanding that contingency, their 
Lordships think that, as it was not meant that the principal | 
should be risked, it was virtually a provision to exclude an 
account of the rents and profits, and that the decree of the 
Sudder Dewanny Adawlut, directing an account of the actual 
rents and profits, therefore, proceeds on the right principle, 
and is in accordance with the true nature of the security and 
the spirit of the Regulations. 


In the case of Hoy Juswunt Lall y. s reekixhen Ladi,* the 
Court seems to have thought that where a mortgage lease was 
eranted, and whilst the term was running, the mortgage ac- 
count ae not be taken ; but it appears from that case, that 
in former decisions of that Court not reported, where the lease 
had expired, the Court directed the account to be taken on 
the ordinary footing of the receipt of rents and profits of the 
mortgaged estate. Their Lordships think that, under the 
Regulations, unless the principal is meant to be risked, and is. 
put in risk, the estate created as part of a mortgage security, 
whatever be its form or duration, can be viewed only as a 
security for a mortgage debt, and must be restored when the 
debt, interest, and costs are satisfied by receipts. 


Upon the whole, their Lordships are of opinion that the 
cause must be sent back for further inquiry. They think it 
desirable, however, in order to prevent a future miscarriage, to 
state the general principles, which should be applied to the’ 
final decision of the case. . 

‘The power of the manager for an infant heir to charge an 
estate not his own, is, under the Hindu law, a limited and quali- 
fied power. It can only be exercised rightly ina case of need, 
or for the benefit of the estate. But where, in the particular 

* (1852) 14 Sud. Dew. Adaw., p. 577. 
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instance, the charge is one that a prudent. owner would make, 
in order to benefit the estate, the dowd file lender is not affect- 
ed by the precedent mismanagement of the estate. The actual 
pressure on the estate, the danger to be averted, or the benefit 
to be conferred upon it, in the particular instance, is the thing 
to be regarded. But of course, if that danger arises or has 
arisen from any misconduct to whieh the lender is or has been 
a party, he cannot take advantage of his own wrong, to support 
a charge in his own fayour against the heir grounded on a 
necessity which his wrong has helped to cause. Therefore, 
the lender in this case, unless he is shown to have acted 
mald fide, will not be affected, though it be shown that, with 
better management, the estate might have been kept free 
from debt. Their Lordships think that the lender is bound to 
inquire into the necessities for the loan, and to satisfy himself 
as well as he can, with reference to the parties with whom he 
is dealing, that the Manager is acting in the particular instance 
for the benefit of the estate. But they think that if he does 
s0 inquire, and acts honestly, the real existence of an alleged 
sufficient and reasonably credited necessity is not a condition 
precedent to the validity of his charge, and they do not think 
that, under such circumstances, he is bound to see to the 
application of the money. It is obvious that money to be 
secured ou any estate is likely to be obtained on easier terms 
than a loan which rests on mere personal security, and that, 
therefore, the mere creation of a charge securing a proper debt 
cannot be viewed as improvident management; the purposes 
for which a loan is wanted are often future, as respects the 
actual application, and a lender can rarely have, unless he enters 
on the management, the means of controlling and rightly 
directing the actual application. Their Lordships do not think 
that a dondé fide creditor should suffer when he has acted 
honestly and with due caution, but is himself deceived. 


Their Lordships will, therefore, humbly report to Her 
Majesty in the following terms — 


“Their Lordships are of opinion that the Mavee ought to be 
deemed to have executed the mortgage Bond, dated sescr Sooder 
Poorttnmashee, in the pleadings mentioned, as and in the 
character of guardian of the infant Lal Inderdoun Singh. 
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|. .* 


“ And their Lordships are of opinion that the validity, force, 


Pew ¢° — — J 
 Hancoman Persand and effect of the Bond, as to all and each of the sums, of which 


the sum of Rs. 15,000, thereby purporting to be secured, is 
composed, depend on the circumstances under which the sums, 
or such of them as were advanced by the appellant, were res- 
pectively so advanced by him, regard being had also, in so far 
as may be just, to the circumstances ander which the same 
were respectively borrowed. ‘ 


“ And their Lordships are also of opinion that, assuming the 
Bond to be invalid and ineffectual, the Appellant would, never- 
theless, be entitled to the benefit of any prior mortgage or 
mortgages paid off by him affecting the property comprised 
in the Bond, if and in so far as such prior mortgage or mortgages 
was or were valid and effectual. 


“And their Lordships, therefore, are of opinion that the 
decrees of the Zi//ah and Sudder Courts respectively ought to 
be reversed, and the cause remitted to the Swdder Court, with 
directions that inquiry be made into the several matters afore- 
eaid, and that all such accounts be taken and such other inquiries 
made as having regard to such matters and to the cireums- 
tances of the case, may be found to be necessary and _ proper, 
with directions also that the Swdder Court do proceed therein 
as may be just, both with respect to the said mortgage Bond 
and the several instruments of even date therewith ; and that 
the costs of the appeal be costs in the cause, to be dealt with by 
the Swdder Court.” 


Notr.— The principle Inid down in this case regarding the authority of 
the manager for nn infant heir to charge the estate belonging to the Iatter has 
been applied to varions cases of dealings with property by persons having by 
Inw Only a limited power over it; as for instance to the case of a shebatt of an 
estate belonging to a Hindu deity (Prosunno Kumari Debya ¥. Golab Chand 
Baboo, L. R., 2 LA, 145; Koonwer Doorga Noth Roy vy. Ram Chander 
Sen, 1. L. B., 2 Cale., 341); to the case of n Hindu widow denling with the 
estate inherited from her husband (Kameswar v. Run Bahadoor, I, L, R., 6 
Calc., $43); to the case of fathers or other joint owners, managing property 
governed by the Mitakshara Law (Soorendva v. Nundun, 21 W. R,, 196); and 
to the case of @ manager for lunatic (Gouree Nath v, Collector of Monghyr, 
7 W. B., 5). 


The principle has been embodied in the * Transfer of Property Act,” 


The doctrine of the pious lability of a Hindu son to pay the debts of his 
father, which finds definite expression in this case, bas been subsequently 
— eta almost ebay of another —— of Hindu law, 
namely, that of equal ownership of father and son in ancestral pro overn- 
ed by the Mitakeharns, [Sco Surej Bunsi Koer ¥. Sheo Prasad, iy —* 
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BHOOBUN MOYEE DEBIA 
v. 
‘RAMKISHORE ACHARJ CHOWDHURY. 


. (Reported in 10 Moo. I. A., 279; 8. C.3 W. R. P. C., 18.) 


The Ouxvoomutiee puttro (deed of permission) of 1819 referred 
to in the judgment was in these words : 


“Gour Kishore Surma 
‘ By the pen of Ram Nursing Surma. 
“To the abode of all goodness, Chundrabullee Debia, 


“This is an Onoomuttee puttro, (deed of permission) to the 
following purport :—Prior to the birth of a male child from 
your womb, I had executed in your favour an Onoomntlee puttro 
on the subject of your receiving an adopted son. Subsequent- 
ly, by the will of God, you have given birth to a male child. 
Still, having regard to the future, I have again given you 
permission. If, which God forbid, the male child of your body 
be non-existent, then you will adopt a son from my race (gofrv), 
or from a different race (go/ra), for the purpose of performing 
mine and your sradé and other rites, and for the shesa (service) 
of the Gods and for the succession to the Zemindary and otber 
property ; on which, if the adopted son be non-existent, which 
God forbid, then you shall, according to your pleasure, on the 
failure of one, adopt other sons in suecession, to avoid the 
extinction of the pinda (funeral cake or offering); that da/faka 
(adopted) son shall be entitled to perform your and my srad/, 
etc., and that of our ancestors, and also to sueceed to the 
propeity. To this end I execute this Onvoomutlee jputtro. 
Dated the 25th Kartic, 1226 B.S.” 

Tus Ricur Hon. Lorn Kinaspown delivered the following 
judgment. | 

The appeal in this case arises out of a suit brought by the 
respondent, Ram Kishore, to recover certain estates in Bengal, 
which were claimed by and were in the possession of the 
appellant and of Rajendra Kishore, whom she alleged to be 
her adopted son. . 

The facts, so far as they are necessary to make our judg ment 
intelligible, are these :— 

Gour Kishore Acharj,#being the owner of considerable estates 


PS. 
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in Bengal, died fe the year 1821. He left surviving him a 
widow named Chundrabullee Debia and an only son named. 
Bhowanee Kishore. : 

At the time of his father’s death, Bhowanee Kishore, who 
stieceeded as his heir, was about four vears of age. He attained, 
* however, his majority, and martie«d the Appellant Bhoobun 
R Debia. He died in the month of August, 1840, being then 





about twenty-four years old. He left no issue, and Bhoobun 


Debia, his widow, became the heir of his property, as well 


ancestral as of other estates which had been purchased with 


his own money during his life. 
Immediately upon the death of Bhowanee Kishore, an in- 


— strament was set up, as being his Will, by Chundrabulee 


Debia, bis mother, and Bhoobun Debia, his widow. By this 
instrument, power to adopt a son was given to Bhoobub Debia, 
and uutil such adoption was made, the income of the estates 
was given to Chundrabullee Debia and Hhoobun Debia. 

. Under this alleged Will, these two ladies took possession of 
the estates of Bhowanee Kishore, and remained in the enjoy- 
ment of them for nearly four years. 

In December, 1543, Bhoobun Debia professed to exercise the 
power alleged to have been given to her by the instrument 
already referred to, and adopted a boy called Rajendra Kishore. 


Upon this, a quarrel appears to bave arisen between 
Chundrabolee Debia and Bhoobun Debia, and Chundrabulee 


Debia alleged that the supposed Will of Bhowanee Kishore, — 


under which she had *o long been inp the enjoy ment of half his 
property, was a forgery, and had not been made till after his 


death, and that Bhoobun had no power of adoption. She, 


further set up an instrument called an Onoomulfee puttro, 
or deed of permission by which she alleged that a power to 
adopt a son had been given to her by her husband Gour 
Kishore, in his life-time, and whieh power, in the events “whieh 
—J5 had happened, she claimed a right to exercise. 

* She accordingly adopted, or professed to adopt, the respon- 
3 —— Kishore, as the son of Gour Kishore, — late 


: — Debia, on n behalf of Rajendra Kishore, ber ——— 








ae son, having obtained possession of all the property of Bhowanée 
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Kishore, the suit in which the present appeal was brought, was 
instituted in 1852, in the Zillah Court of Mymensing, by a 

next friend of Ram Kishore, on his behalf, against Bhoobun 
Debia and Rajendro Kishore, and certain other persons, the 
plaintiff claiming, as the adopted son of Gour Kishore, the 
whole property, ancestral and acquired, of Bhowanee Kishore. 
To this suit Chundrabullee Debia was made a defendant, instead 
of suing as a plaintiff, on behalf of her son; that course being 
adopted probably with a view to avoid any prejudice which 
might arise from the inconsistency of her previous conduct with 
the tithe now set up for her son. 

When the case came before the Sudder Ameeu, he was of 
opinion that the plaintiff must recover upon the strength of 
his own title, and that if such title failed, it was unnecessary to 
decide upou the ease of the defendants. 

He was of opinion that the plaintiff had failed to prove his 
title, and he, therefore, dismissed the suit, expressing at the same 
time a strong opinion in favour of the defendant’s adoption, 

He awarded the costs of the suit to the defendants, with 
the exception of Chundrabullee Debia, whom he held to be really 
the promoter of the suit. 

From this decision there was an appeal to the Swdder 
Dewanny of Calcutta. ‘The case was heard upon several 
different occasions. Finally, the Judges were unanimously of 
opinion that the adoption of Rajendro Kishore was invalid, 
and that the Will of Bhowanee Kishore, purporting to create 
the power of adoption, was a forgery, They were equally 
unanimous in holding that the Onoownttee pultro of Gour 
Kishore was a genuine and valid instrument, and that if the 
power to adopt continued at the time when Chundrabullee Debia 
professed to execute it, there had been a valid adoption. One 
of the Judges was of opinion that the power Was gone, and that 
the adoption was invalid. The other two were of opinion that 
the power existed at the time of the adoption, and a decree 
was made, therefore, in favour of the plaintiff as to the 
ancestral property of Bhowanee Kishore, but not as to his 
self-acquired property ; and the costs of the parties were or 
“to be borne by them in proportion to the 
property decreed or dismissed.” 
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The case now comes before us on appeal by Bhoobun Debia, 
as representing her own rights and the rights of a son whom 
she had adopted in licu of Rajendro Kishore, who is dead, 

and on a cross-appeal by Ram Kishore, complaining that the— 
decree in his favour ought to have ine:uded the self-neqnired | 
property as well as the ancestral property of Bhowanee Kishore. 

On the hearing of these appeals, we expressed a clear opinion, 
without calling on the respondent’s Counsel, that the Court 
below was right in holding that the alleged Will of Bhowanee 
Kishore was a forgery. The evidence is irresistible that it was 
contrived by the different members of his family after his death, 
in order to give effect to an arrangement which they considered 
would be for the common benefit. This being so, and no power 
of adoption having been proved or alleged to have been given 
by parol, the adoption of Rajendro Kishore and of the son now 
substituted for bim, must of course be held in this suit to be 
invalid. . 

‘The next question is, as to the validity of the adoption of 
Ram Kishore. We see no reason to dissent from the opinion 
of. the Court below upon the facts of the case, vrz., that the 
Onoomutice puttro of Gour Kishore is a genuine instrument, 
and. that, supposing the powers given by it to have been in 
force when the adoption under it took place, the adoption was 
good ; but we think it unnecessary to examine into the wenuine- 
ness of this instrument, as we are of opinion that at the time 
when Chundrabullee Debia professed to exercise it, the power 
was incapable of execution. 

It will be necessary to go into this part of the case with 
some minuteness, 

Itappears that some years before the birth of Bhowanee, 
and in the year 1811 of our era, Gour Kishore being then 
childless, and anxious, as Hindus generally are, to provide a 
son by adoption, if he should have no natural-born son, executed 
an Onoomnltee putiro on the 80th of March, 1511, by which he 
gave power of adoption to Chundrabullee, his wife. 

In 1819, two years after the birth of Bhowanee, he — 
the instrument on which present question depends, which is in 
these words. [His Lordship read the deed, anfe, p. 15.) 

The first question Which arises is as to the construction of 
this instrument. It seems to have been considered by the 
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two Judges of the Sudder Court, who decided in favour of the —— 
respondent (certainly by one of them), that the document was — — 
to be regarded as a Will, and as containing a limitation, on * 
failure of male issue of the Testator, in the life-time of — bos 
"“Chundrabullee’ Debia, of the estate of the Testator, to a son 
to be adopted by Chundrabullee Debia, as a persona des: ‘quate ; 
and one of the Judges, in a very elaborate argument, refers to 
Mr. Fearne’s celebrated treatise on Contingent Remainders, in 
order to show that such a devise by the English law would be 
valid. There is no doubt that by the decision of Courts of 
Justice, the testamentary p wer of disposition by Hindus has 
been established within the Presidency of Bengal ; but it would 
be to apply a very false and mischievous principle if it were 
held that the nature and extent of such power can be governed 
by any analogy to the law of England. Our system is one of 
the most artificial character, founded in a great degree on 
feuda! rules, regulated by Acts of Parliament, and adjusted by 
a long conrse of judicial determinations to the wants of a state 
of a society differing as far as possible from that which prevails 
amonyst Hindus in India. 


But their Lordships are quite satisfied that there is in this 
case no room for the application of any such doctrines. The 
instrument before us is merely what it purports to be, a deed 
of permission to adopt ; it is not of a testamentary character, 
it was registered as a deed in the life-time of the maker ; it 
contains no words of devise, nor was it the intention of the maker 
that it should contain any disposition of his estate, except so 
far as such disposition might result from the adoption of a 
son under it. He mentions the objects which induced him to 
make the deed—religious motives, the perpetuation of his 
family, and the succession to his property; but it was by the 
adoption, and only by the adoption, that those objects were 
to be secured and only to the extent in which the adoption 
conld secure them. 


The main ground of the decision in the Court below 
appears, therefore, to fail, and this instrument must be econe- 
trued, and its effect must be determined, in just the same w ay 
as if it had heen made in one of the Provinces of India , in 
which the power of testamentary disposition is not sei ciae) 
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How, then is the deed to be construed when we regard it 
merely as a deed of permission to adopt ? What is the inten- 
tion to be collected from it, and how far will the law permit sueh 
intention to be effected ? It must be admitted that it contemplates 


the possibility of more than one adoption; that it shows a 


strong desire on the part of the maker for the continuance 
of a person to perform his funeral rites, and to sneceed to his 
property; and that it does not in express terms assign any 
limits to the period within which the adoption would be made. 


But it is plain that some limits must be assigned. It might 


well have been that Bhowanee had left a son, natural-born or 
adopted, and that such son had died himself, leaving a son, 
and that such son had attained his majority im the life-time of 
Chundrabullee Debia. It could hardly have been intended 
that after the lapse of several successive heirs a son should 
be adopted to the great-grand-father of the last taker, when 
all the spiritual purposes of a son, according to the largest 
construction of them, would have been satisfied. 

But whatever may have been the intention, would the law 
allow it to be effected ? We rather understand the Judges 
below to have been of opinion that if Bhowanee Kishore had left 
a son, or if a son had been lawfully adopted to him by his wife 
under a power legally conferred upon her, the power of adop- 
tion given to Chundrabullee Debia would have been at an end. 

But it is difficult’ to see what reasons could be assigned 


for such a resulf which would not equally apply to the case 


before us. 

In this case, Bhowanee Kishore had lived to an age which 
enabled him to perform—and it is to be presumed that he had 
performed—all the religious services which a son could perform 
for a father. He had succeeded to the ancestral property as 
heir ; he had full power of disposition over it; he might have 
alienated it; he might have adopted a son to succeed to it if 
he had no male issue of his body. He could have defeated 
every intention which his father entertained with respect to his 
property. 

On the death of Bhowanee Kishore, his wife succeeded as 
heir to him, and would have equally succeeded in that character 
in exclusion of his brothers, if he had had any, She took a 
vested estate, as his widow, in the whole of his p-operty. It 
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: would be singular if a brother of Bhowanee Kishore, made’ such 
bys adoption, could take from his widow the whole of his pro- 
_ perty, when a natural-born brother could have taken no part. 
ein Kishore is to ake any of the ancestral Bepperty. he 
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> " Whether nada his testamentar y power of disposition Gour 
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"Kishore could have restricted the interest of Bhowanee Kishore 
in his estate to a life-interest, or could have limited it over (if 

his son left no issue male, or such issue male failed) to an 
adopted son of his own, it is not necessary to consider; it is 
sofficient to say that he has neither done nor attempted to do 
os, ‘this. The question is, whether tke estate of his son being ur- 
i: limited, ard that son having married and left a widow his heir, 
and that heir having acquired a vested estate in her husband’s 
property as widow, a new heir can be substituted by adoption 
who is to defeat that estate, and take asan adopted son what 
a legitimate son of Gour Kishore would not have taken. 





= 





_ This seems contrary to all reason and all the principles of 
Hindu law, as far as we can collect them. 


4 It must be recollected that the adopted son, as such, takes 
: by inheritance and not by devise. Now, the rule of Hindu law 
is, that in the case of inheritance, the person to succeed must 
b the heir of the last full owner. In this ease, Bhowanee 

" ae Kishore was the last full owner, and his wife succeeds, as his 
heir, to a widow’s estate. On her death, the person to sueceed 
will again be the heir at that time of Bhowanee Kishore. 





If Bhowanee Kishore had died unmarried, his mother, 
| ‘Chundrabullee Debia, would have been his heir, and the ques- 
: tion of adoption would have stood on quite different grounds. 
— By exercising the power of adoption, she would have devested 
no estate but her own, and this would have brought the case 
within the ordinary rale; but po case has been produced, no 
____ decision has been cited from the Text-Books, and no principle 
= has been stated to show that by the mere gift of a power of 
adoption to a widow, the estate of the heir of a deceased son 
vested i in possession, can be defeated and devested. 


‘The only case referred to in the argument before us, or in 
> the judgment wile as tending in that direction, is that of 
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Lackinavain Tagore, reported by Sir F. Macnaghten “ Consider- 
ations on Hindoo Law,” p. 168; but it is incontestable that in 
that case the disposition depended wholly on the testamentary 
power. The authority to adopt was only subsidiary to the 
disposition of the property. The Will of Lackinarain Tagore is 
set forth in full in No. 5, p. 9, of the Appendix to Sir F. Mac- 
naghten’s work. It is termed a Will; it appoints an executor ; 
it disposes of the whole estate ; gives various legacies ; gives the 
residue to the child of which his youngest wife was pregnant, 
whether a son or a daughter, in which latter case it would 
obviously break the legal order of succession; and directs that 
at that child’s death the adoption of a son shall take place. 
We have already said that we express no opinicn as to the 
power of Gour Kishore to have made the disposition now 
insisted on by the appellant by devise of his estates, but we 
find no such devise in the instrument which he has executed. 

An additional difficulty in holding the estate of the widow 
of Bhowanee Kishore to be devested may, perhaps, be found 
in the doctrine of Hindu law, that the husband and wife are 
one, and that as long as the wife survives, one-half of the 
husband survives; but it is not necessary to press this 
objection. 

Upon the whole, we must humbly report to Her Majesty our 
opinion on the original appeal that the plaintiff’s suit ought to 
be dismissed ; but, inasmuch as the main expense of it has been 
occasioned by the appellant setting up a state of facts which has 
turned out to be untrue, and disputing the facts alleged by the 
‘respondents, which have been established, we think that no 
costs should be awarded to either party of the suit or of the 
original appeal. The cross-appeal is wholly groundless, and we 
must advise that it be dismissed with costs, 

The several Orders and Decrees complained of, so far as 
they are inconsistent with the above recommendations, must 
be reversed. ) 


Note.—The validity of the adoption of Ram Kishore was again discussed and 
finally negatived in Padmakumari + Court of Worde (1. L. R., 8 Cale., 302) 
when the estate was, after the death of Bhoobun Moyee and Chundrabullee, 
claimed by the great-grandson of Chundrabullee’s grand-father whose claim, 
however, failed by reason of the existence of a nearer heir to Bhowaneo Kishore 
to. the person of the adopted son of Chundrabullee’s father, All the important 


— 


' 
—* J elt 3 ' 7 
J ThE ay n— 1 ‘ ve Tet 
— te 
4 1 ian Treevent c sia’ 
ict. 1 if 4 
a —- 8 
*5 ry hh. 
noutd tr | ' UL eee ; 
a - —— — a 2 a 5 
. = in ies — —— — 
mH the Privy Couns 
J J a ! 3 —4 — 4 8 48 J 4 Th 
+ 2 ’ is he tt. < 
' - I hi & tir ‘ 
, . ont eae an =. 
t uthori a 
‘ a 
= 
* . + W + ⸗ J el ’ 
. ta r : t J 3 —— — . waite 
e 





aT 
— 
—— 
EPS 
— — 
e 
+" u 
' : 


om t 


‘. 
i Oe 
— ¢ 
es J 


i 
- , 


2~) a) 


R 


—s 


Irae Per ie 
_~ = = J 


sor | 
* 4* — 
— 


ig + — | 


ed dem ‘nat vel Oe 
rz “mm he adbpy tf 
— t. — Py we | — 


— * 
— 


— * —— 





Ti ki 


* 
4 | ,ODME - ft . 
> rt. i} 
Leap 
cae! » 









= 


SELECTION OF LEADING CASES, 


KATAMA NATCHIAR | 
e. 


RAJA OF SHIVAGUNGA. 
(Reported, 9 Moo, I.A., 543 ; 8.c. 2 W.R., BP. Cy, 31.) 


The following judgment was delivered aes the Ricur Hon, 
THe Lorp Jusrice Turner, 


The subject of this appeal, and of the long litigation which 
has preceded it, is the Zemindary of Shivagunga, in the Dis- 
trict of Madura and Presideney of Madras. 


This Zemindary is sail to have been created in the year 
1730, by the then Nadéod of the Carnatic, in favour of one Shasa- 
varna, on the extinction of whose lineal descendants in 1801, it 
was treated as an escheat by the East India Company, which 
had then become possessed of the sovereign rights of the Nadod 
of the Carnatic, and was granted by the Madras Government 
to a person whom we shall distinguish by one of his many 
names, as Gowery Vallabha Taver. He had an elder brother 
named Oya Taver, who pre-deceased him, dying in 1815. The 
Zemindar himself died on the 1¥th of July, 1829. 


He had had seven wives, of whom three only survived him. 
Of the deceased wives, the first had a daughter (since dead), 
who left a soa named Vadooga Taver : the second had a daughter 
named Bootaka Natechiar ; the third had two daughters, Kota 
Natehiar, and Katama Natchiar, the present appellant ; and 
the fourth was childless. The three surviving widows were 
Anga Mootoo Natchiar, Purvata Natehiar, and Mootoo Verey 
Natehiar. Of these Purvata Natehiar was eweeinte at the 
time of her husband’s death, and afterwards gave birth to a 
daughter, named Sowmia Natchiar. The two others were 
childless. 

Oya aver, the brother, left three sons, of whom the eldest 
was named Mootoo Vadooga. 


The Lemindary is admitted to be in the nature of a Prin- 
cipality—impartible, and capable of enjoyment by only one 
member of the family atatime. But whatever suggestions 
of a special custom of descent may heretofore have been made 
(and there are traces of such in the proceedings), the rule of 
succession to it is now admitted to be that of the general 
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Hinda law prevalent in that part of India, with such qualifica- 19886 
tions only as flow from the impartible character of the subject. KatamaN, ; 


". 
Hence if the Zemindar, at the time of his death, and his Raja of Shivagangas” 

nephews were members of an undivided Hindu family, and the 
Zemindary though impartible, was part of the common family 

. property, one of the nephews was entitled to succeed to it on the 
death of his uncle. If, on the other hand, the Zemindar, at the 
time of his death, was separate in estate from his brother’s 
family, the Zemindary ought to have passed to one of his 
widows, and failing his widows to a daughter, or descendant of 
a daughter, preferably to nephews; following the course of 
suceession which the law prescribes for separate estate. ‘These 
propositions are incontestable; but Gowery Vallabha Taver’s 
widows and daughters have advanced a third, which is one of 
the principal matters in question in this appeal. It is that, 
even if the late Zewindar continued to be generally undivided 
in estate with his brother's family, this Zemradary was his 
self-acquired and separate property, and as such was descendible, 
like separate estate, to his widows and daughters and their 
issue preferably to his nephews, though the latter, as co- 
pareeners, would be entitled to his share in the undivided 
property. Upon this view of the law the question whether 
the family were undivided or divided becomes immaterial. The 
material question of fact would be whether the Zemrndary 
was to be treated as self-acquired separate property, or as part 
of the common family stock. 


Whichever may have been the proper rule of succession, it 
is certain that, if not on the death of Gowery Vallabha Taver, 
at least onthe failure of his male issue, being demonstrated 
by the birth of his posthumous daughter, his nephew, Moottoo 
Vadooga, obtained possession of the Zeminudury. He seems to 
have set up an instrument which in the proceedings is.called a 
Will. On the appellant’s side this is treated as a forgery. The 
respondent, denying the forgery, does not now treat the doeu- 
ment as a testamentary disposition, or as material to his title - 
and it may, therefore, be dismissed from consideration. Moottoo 
Vadooga obtained possession with the eoneurrence of varions 
mem bers of the family, and of Government and its officers. 
He afterwards obtained from the then © three surviving widows 

4 J 
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the Raziuamak, or agreement. He continued in possession 
without litigation, if not without dispute, until his death, 
which took place on the 2)st of July, 1831; and was then 
succeeded by his eldest son, Bodba Gooroo Swamy Taver. ~ 


Soon after this event bezan the litigation concerning this 
property, which has now continued upwards of thirty years, 
Its history may be conveniently divided into three periods : 
the first beginning with the institution of suit No. 4 of 1832, 
and ending with the Order of the Queen in © ouncil in L544; 
the second beginning from the date of that Order, and ending 
with the death of the widow, Anga Mootoo Natchair, on the 
23rd of June, 1850; and the third being that which covers the 
proceedings whieh have been had since Anga Mootoo Natchair 
died. 


The suit, No, 4 of 1532, was brought by Velli Natehair 
the daughter of Gowery Vallabha Taver, by his first wife, on 
behalf of her infant son, Mootoo Vadooga. It claimed the 
Zemindary for the infant by virtue of an Arze said to have 
Leen sent by the Collector to Gowery Vallabha Taver in 
1822, according to which the succession would be to the son of 
a daughter in preference to his widows, and ¢ /forfioré im 
preference to his brother's descendants, The defence to this 
suit insisted that the Zemrnulary had been granted in Gowery 
Vallabha Taver solely in consequence of his relationship to 
the former Zewindars, aud was, therefore, to be treated as part 
of the undivided family estate, and, as such, descendible to the 
eldest of the male cu-parceners in preference to any descendant 
in the female line from Gowery Vallabha Taver. The reply 
did not raise any distinct Issue as to the character of the 
family, whether divided or undivided, but insisted that the 
Zemindary was to be regarded as the self-acquired aud separate 
property of Gowery Vallabha Taver, and ought to pass by 
virtue of the rze to the Plaintiff. 


In 1833, two other suits were instituted against the 
Zemindar in possession, Of these, that, distinguished as No. 4 
may be left out of consideration, inasmuch as the Plaintiff 
in it rested his title on an alleged adoption by Gowery 
Vallabha Taver, of which he failed to give satisfactory proof. 
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Such a title, if established, would of course have been para- 


mount to the claims of either the nephews or the widows. 


The suit, No, 3 of 1833, is however, the most important, 
with reference to this appeal, of the three suits now under 
consideration. It was brongnt by Anga Mootoo Natehiar, the 

fifth wife, and the elder of the three widows of Gowery 
Vallabha Taver. She set up an adoption, or quasi adoption 


of Gowery Vallabha ‘aver, by the widow of the last. 


Zemindar of the elder line, and treated this as the consider- 
ation, or a principal consideration for the grant of the Zemrn- 
lary made to him by the Kast India Company, and she 
insisted that Mootoo Vadooga Taver, on her husband’s death, 
got possession of the Zemindary, of which she was the legal 


; heiress, by means of the forged Will. The defence to this suit, 


so far as it related to the title of the Zemindar in possession, 
was substantially the same as that made to the suit, No, 4 
of 1832; but it also dented the alleged forgery of the will 


and insisted on the Razinawah executed by Anga Mootoo 


Natchiar and the other widows to Mootoo Vadooga ‘Taver. 
In her reply, Anga Mootoo Natchiar did not raise any distinct 
issue as to the division or non-division of thefamily. She 
submitted, as an issue of fact, that the Zem/ndary had been 


‘acquired by the sole exertions and merits of her husband ; and 


as an issue of law, that what is acquired by a man, without 
employment of his patrimony, shall not be inherited by his 
brothers and co-heirs, but if he dies without male issue shall 
descend to his widows, his daughters and parents, before going 
to his brothers or remoter collaterals. 


These three suits were all dismissed by the Provincial Court. 
We have not the decree or decrees of dismissal, but it seems 
probable that they were heard and disposed of together. It also 
appears that, although there was not in any of them a distinct 
issue, whether Gowery Vallabha Taver and his nephews were or 
were not an undivided Hindu family, some evidence was given 


, ‘in the suit, No. § of 1852, to show that he and his brother were 


separate in estate, There was an appeal in each of the three 
suits, and these were heard together, and disposed of by the 
decree of the Sider Court. That decree dismissed No. 4 of 
1833, on the ground that the plaintiff had failed to prove his 


1863, 
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alleged adoption by Gowery Vallabba Taver, and it dismissed 
the suit, No. 4 of 1832, on the ground that the succession to the 
Zemindary was governed by the general Hindu law, and not 
by any particular or customary canon of descent ; so that, if 
deseendible as separate estate, it would go to the widows of 
Gowery Vallabha Taver in preference of a grandson by a 
daughter. In the suit, No. 3 of 1832, it was decided, fraf, 
that as a matter of fact the Zemindary was the self-acquired 
and separate property of Gowery Valiabha Taver; secondly, 
that according to the opinion of the Pundits whom it bad 
consulted, the rule of succession to the Zemindary, though 
self-acquired, would depend on the fact whether the brothers 
had or had not divided their ancestral estate; that in the 
former case it would belong to the widow, and in the latter to 
the nephew ; fArrd/y, that upon the whole evidence the brothers 
must be taken to have divided their ancestral property ; and 
lastly, that the plaintiff, Anga Mootoo Natchiar, was entitled 
to recover the Zemindary, not having forfeited her rights by 
the execution of the ARazinamah. 


Against this decree the Zemindar then in possession 
appealed to Her Majesty in Council, The Order made on that 
appeal on the 19th of June, 1544, was that the decree of the 
- Sudder Court should be reversed, with liberty to the respon- 
dent, Anga Mootoo Taver, to bring a fresh suit, notwith- 
standing the decree of the Provincial Court, at any time 
within three years from the filing of that Order in the Swdder 
Dewanny Adawlut. The grounds on which their Lordships 
who recommended this Order proceeded were, as appears from 
the judgment delivered by Dr Lushington, that the Sndder 
Court had miscarried in deciding the question of division, which 
was not one of the points reserved in the canse, not was expressly 
raised upon the pleadings, but that the respondent ought to 
be allowed to remedy the omission in a new suit, And their 
Lordships added, that though they could make no Order on 
the subject, it would be exceedingly desirable that it should 
be known to all those who were interested in the property 
that. the question of division or non-division appeared to be 
the only point on which the main question of title to the 
property would ultimately depend. — 
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On the 20th of August, 1845, Anga Mootoo Natehair com- 
— her second suit ¢v forma pauperis. In the interim 
Bodha Swamy ‘aver had died, and the Zemmndary had passed 
‘to his brother, Gowery Vallabha Taver, the father of the res- 
pondent, and he with a younger brother were the defendants 
to the new suit. In her plaint the widow after stating the 
pedigree of the family, some of the former proceedings, and the 
desire of Velu Natchair, the widow of the last Zemindar of the 
elder line, to make Gowery Vallabha Taver, the first of that 
name whom we have mentioned, her successor, proceeds to 
allege, that with that object she had caused him and his elder 
brother, Oya Taver, to make a partition of their ancestral pro- 
perty as early as the year 1792. The plaintiff then excuses her 
omission to plead this fact in the previous suit by saying that she 
had been advised it was only necessary for her to show that her 
husband had been adopted by Velu Natchair, and that the 
Zemindary was his self-aequisition. She then proceeds to 
allege, that on the death of Velu Natehair, he actually became 
Zenindar until he was dispossessed by the usurpers ; on whose 
defeat and destruction by the East India Company, be was 
again put into possession under their grant. She also in this 
suit makes the alternative case, that even if no partition of 
their aneestral property took place between Gowery Vallabha 
Taver and his brother, Oya Taver, she, as the eldest widow, was 
entitled to the Zemindary, as a separate acquisition, in pre- 
ference to that brother’s descendants, and pleads the decision, 
in What is called the Sandayar case, to prove that such is the 
Hinda law, and that the opinion given in the former case by 
the Pandits to the contrary, was erroneous, 


In his answer, the first and principal defendant recapitulated 
the several facts relied upon by Bodha Gooroo in the former 
suit as constituting his title. He insisted that by the decision of 
the Judicial Committee of the Privy Council the contest was 
narrowed to the issue whether the brothers were undivided in 
estate or not, and that the plaintiff should have rested her 
tlaim on that issue. He contended that there had been no 
partition. The points recorded in the suit are thus somewhat 
vaguely stated — The plaintiff to prove, by means of doeu- 
ments and witnesses, that division tool place in 1792. As the 
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. defence is but a denial of this circumstance, the defendant can 


not be called upon to establish the negative side by direct proof. 
But the defendant will have to prove the points mentioned in 
paragraphs 2 to 5 of the answer ; and he is required to use, if 
possible, strong arguments against the points particularly 
spoken of by the plaintiff.” 

A large body of evidence is, in fact, given by each side on 


‘the question of division or non-division, The case was heard 


by the Civil Judge, Mr. Baynes, whose decree is dated the 27th 
of December, 1847. The effect of it was, that the only ques- 
tion really open between the parties was that of division or non- 
division; that the plaintiff had failed to prove the partition 
between Gowery Vallabha Taver and his brother, Oya ‘Taver; 
and that her suit must be dismissed with costs. 

Against this decree, on the 6th April, 1848, Anza Mootoo 
Natchair appealed to the Svdder Court. The defendant, Gowery 
Vallabha, then died, and his infant son, the present respondent, 
came in, and on the 5th of November, 1844, filed an answer to 
the appeal. Before the appeal was heard and on the 24th of 
June, 1850, Anga Mootoo Natchair also died, and with her 
death ended the second stage of this long litigation, 


On the death of Anga Mootoo Natchair the Court seems to 
have issued a notice in the form ordinarily used on the abate- 
ment of an appeal by the death of an appellant, calling upon 
the heirs of the deceased to come forward and prosecute the 
suit. This form of notice, it is obvious, was not strictly appli- 
cable to a case like the present, where, upon the death of a 
Hindu widow, the right of aetion formerly vested in her de- 
volves not upon her heirs, but upon the next heirs of her 
husband ; and to this cireumstance may be traced some of the 
confusion which is observable in the subsequent proceedings, 
Such as it was, however, the notice brought into the field three 
sets of claimants. The first consisted of Bootaka Natchair, 
the daughter of Gowery Vallabha Taverby his second wife, and 
Kota Natehair and the present appellant, his dau ghters, by his 
third wife, They claimed as the rightful heirs of the Ze sp 
dary, if it passed as separate property, next in succession to 
the widow, Ango Mootoo Natehiar ; but considering its impar- 
tible nature, they expressed their willingness that it. shonld be 
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enjoyed first by Bootaka Natchiar for her life, next by Kota 1863. 


‘Natchiar for her life, and lastly by the appellant. They treated Katamn Natohiar 


Sowmia Natchiar, the daughter by the sixth wife, as excluded Raja of Shivantnens 
from the succession by reason of her marriage with Bodha 
Gooroo, and of her being then a childless widow. 


Sowmia Natchiar, however, came forward by a separate peti- 
tion, claiming to be heiress both to Anga Mootoo Natchiar and 
the Zemindiry, by virtue of an instrument alleged to have 
been executed by Anga Mootoo Natchiar in her life time. 


A third claimant was Moottoo Vadooga, the plaintiff in the 
dismissed suit of 1832. His contention was, that though the 
decree in that suit may have been right in preferring to his 
claim that of Anza Mootoo Natchiar, his title as grandson was 
nevertheless preferable to that of daughters, and that on the 
death of the widow he became entitled to the Zemrudary. 


a Counter-petitions were filed on behalf of the respondent, 
objecting to the revival of the appeal by any of these claimants ; 
and it is observable that he then insisted that they ought to be 
compelled to bring fresh suits for the trial of their alleged rights, 
in order to vive him the means of alleging and proving certain 
special matters of defence against them, of which he would not 
have the benefit in the suit of Anga Mootoo Natehiar. 


The Sudder Court, in dealing with these claims to prosecute 
the appeal, has made three different and inconsistent orders. 


, By the first, dated 21st of October, 1850, it held that none 
of the claimants could prosecute the appeal, which if directed to 
be removed from the file, but left any of them at liberty to 
bring a new action to enforce their respective claims, provided 
it was commenced before the 30th of April, 1551. 


They all petitioned for a review of this Order; counter- 
petitions were filed on behalf of the respondent : and the Court, 
by its Order of the Ist. of May, 1851, notwithstanding an 
adverse opinion given by its Pandits on the 7th of March 
preceding, reversed its former Order, and directed the appeal 
to. be replaced on the file, and the several claimants to be made 
supplemental appellants ; resolving to hear the appeal, and, if 
it should be sustained, to determine the mode in which their 
rights as aurainst each other and the defendant should be tried 
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On the 19th of April, 1852, the Court, apparently of its own 
mere motion on taking up the reeord of the appeal, reversed 
this Order of the Ist of May, 1851, aud ruled that the several 
claimants could not be heard on the appeal, but might prosezute 
their respective rights in the Court of first instance, which 
Court was to be guided in the admission and hearing of their 
claims by the Regulations in force, and the appeal was again 
removed from the file, 


Thereupon the respondent shifted his ground, and by a 
petition dated the 30th of June, 1852, objected to the last 
Order and prayed for a review of it. His contention then was, 
that the heirs next in snuecession to Anza Mootoo Natchiar, 
according to that course of succession, might have been admit- 
ted to carry on the appeal, aud that it was a hardship om him to 
have to litigate his title with them in a vew suit. The Court, 
however, by its proceeding of the L6th of September, 1552, 
adhered to its Order, giving at the same time a not very 
intelligible explanation of it. 


Of the three daughters of Gowery Vallabha ‘Taver who 
joined in the first of the above-mentionel applications to the 
Sndder Court, the appellant alone brought «a fresh suit. The 
plaint was not filed until the 5th of December, 1556, but there 
seem to have been various intermediate proceedings before 
both the Zifah and Sadder Courts. These are referred to in 
the appellant’s petition of appeal, but are nowhere stated in 
detail. Her plaint stated, that her father and his brother, 
Oya aver, were divided in estate prior to 1801, and were 
then living separately; that the Zemiumlury was granted 
exclusively to the former, and was, therefore, his self-acquisition, 
and enjoyed by him in exelusion of his brother. 


The appellant’s title in succession to Anga Mootoo Natechiar 
ms thus stated — The Zemindary, which is the self-acquisition 
of the plaintiffs father after his division with Oya aver, 
belongs on the death of his widow, Anga Mootoo Natchiar, to 
his second daughter, the plaintiff, who has male and female 
issue ; whilst his first daughter, Bootaka, has no issue, and the 
third danghter, Sowmia, is a widow.” Tn the seventh paragraph 
(thongh the point is not taken so distinctly as in the suit of 
AES Mootoo Natchiar) she claims the Zeméndar y oas her 
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father’s self-acquisition, irrespectively of the alleged partition 
with his brother, and the question of division. | 


‘Phe answer took a formal objection to the suit; namely, that 


it was brought against the guardian of the infant Zemindar, 
and not, as it ought to have been, against the infant jointly 
with his guardian. It also insisted on the Regulation of Limi- 


tation and the decree of the 27th of December, 1847, as bars to 


the applicant’s claim. It further impeached her title as the 
heir next in succession in Anga Mootoo Natchiar in that line 
of snecession, alleging that there-were descendants of Gowery 
Vallabha Taver through his elder widows, and it again pleaded 
many of the facts put in issue in the suit of 1845, as 
constituting the title of the infant Zemr dar, 


The estate being then in the custody of the Court of Wards, 
the Collector was made a defendant, and put in a similar answer. 
Replies and rejoinders were filed ; but without settling any issues 
or taking any evidence in the cause, the Z//a Judge, Mr. 
Cotton, on the 25th of August, 1859, dismissed the suit, to- 
gether with the suit No. 4 of 1557, whieh had been instituted 
by Sowmia Natehiar, but with which we have no concern. His 
reasons for dismissing the appellant’s suit were :—/irs/, that 
upon the question of division she was concluded by the decree 
of 1847, which he treated as a judgment év rem, made final by 
the removal of the appeal from the file; and, second/y, that it 
was clear upon the opinions of the Pandits, that the Zemindar, 
whether self-acquired or not, could not descend to the widow, 
nor, @ fortiori, to a daughter, except in the event of the 
Zemindar having been of a divided family. 


The appellant appealed from this decision to the Srdder 
Court, praying that the suit might be remanded for adjudica- 
tion on the merits. Her appeal was dismissed by a decree, 
dated the 5th of November, 1859. The Swdder Court seems 
also to have considered that by the dropping of the appeal on 
Anga Mootoo Natchiar’s death the decree of 1847 had become 
final, and, as such, was an effectual bar to the appellant’s claim, 
On the 4rd of March, 1860, the Svdder Court refused to give 
the appellant leave to appeal to Her Majesty in Council; but 
special leave was afterwards given on the recommendation of 
this Committee. 


5 u 
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The present. appeal is against the decree of the Sndder 


— of the 5th of November, 1859, and its Order of the. 


Srd'of March, 1860, and the decree of the 25th of August, 
1859, It is also against the Order of the Swdder Court of 


1852, and the deeree of the Civil Court of Madura of the 


27th of December, 1847. If, therefore, the latter decree is 
m troth a bar to the appellant’s obtaining effectual relief 
in her onginal suit, the appeal seeks by reopening that decree 
to remove the bar. 


And here, before going further, their Lordships -deem it 


right to remark shortly upon the extraordinary doctrine 


touching this decree which was propounded by the Zil/a 
Judge when dismissing the suit of 1856; because if unnoticed 
here, as it seems to have been unnoticed by the Sudder 
Court, it may find acceptance with other unprofessional Judges, 
and embarrass the course of justice in India. Their Lord- 
ships would otherwise think it unnecessary to observe that 
a judgment is nota judgment t# rem, because in a suit -by 
A for the recovery of an estate from B it has determined an 
issue raised concerning the sfatus of a particular person or 
family. It is clear that this particular judgment was nothing 
but a judgment infer partes; and the only question which 
could properly arise concerning it in the suit of 1856 was to 
what extent, as such, it was binding on the appellant. 


Their Lordships also feel constrained to observe that the 
various proceedings, which have taken place since Anga Mootoo 
Natchiar’s death, have signally failed to do justice between 
the parties, or to dispose of the matters in dispute between 


them by anything approaching to a regular course of trial 


and adjudication. When Anga Mootoo Natchiar died, the 
decree of 1847 was not a final decree. An appeal was pending 
against it. Either it was binding upon those who in the 


event of her title being a good one would succeed to thes 


Zemindart, or it was not. Those persons were obviously 
not her heirs, but the next heirs of her husband according 
to the canon of Hindu Law, which defines the succession to 
separate estate. It ought not, their Lordships conceive, to 
have been a difficult matter to ascertain the persons answering 
to this description. If the decree were in its nature binding 
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on them, they, when ascertained, ought to have been allowed 

ie to prosecute the appeal. If the decree were not binding upon 
is - them, it ought not to have been treated as an obstacle to the 
bet full trial and adjudication of their rights in an original suit. 
‘The Sudder Court, however, after making two other and incon- 
sistent Orders, referred the parties to an original suit; and 
yet ‘a suit of that nature when brought by the appellant has 
: * been since disposed of against her summarily, and without 
taking evidence, on the ground that the’ main and essential 


_ , issue in it was concluded by the decree of 1847. "Therefore, 
iis 
: 





rs 


she has fallen, so. to speak, between two stools. She has had 
neither the benefit of the appeal against the decree of 1547, 

* nor a fair trial of her right in a new suit. 
;  Tthas been ingeniously argued here that for this result 
the appellant is herself solely responsible; that the suit which 
she ought to have bronght, and which the Sudder Court in- 
i tended her to bring, was one in the nature of a Bill of revivor, 
| or a Bill of revivor and supplement, limited to the object 
of obtaining from the 4i//a Court a declaration that she had 
established her title to stand in the place of Anga Mootoo 
Natehiar, and carry on the former suit, Whether the pro- 
cedure of the Courts of the East India Company admitted 
of such «a suit (and no precedent of one has been produced), 
their Lordships are not prepared to say. But they havea 
very strong and clear opinion that such was not the nature 
sof sthe suit which the Sudder Court had in its contemplation 
when it made its Order of 1552. The omission to reserve 
the hearnig of this appeal until the determination of the 
"new suit; its removal from the file, which seems to be tanta- 
mount to its dismissal for want of prosecution, and has been 
so treated in these proceedings; the contention of the res- 
pondent himself im his counter-petitiuns filed ta opposition 
Py « to the first applications for leave to prosecute the appeal—all 
yr’! point to the conclusion that the new and original suit intended 
‘was one in which. the whole title of the claimants should be 

again pleaded and litigated. 


The subsequent and obscure Order of the Léth of September, 
1852, is hardly inconsistent with this, though it seem to 
contemplate that the decree of LS 47 micht prove an effectual 
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bar to the suit which the Court itself had directed. Yet if 
there was ground for this apprehension, in what a position 
had the Sudder Court placed the claimants? It had denied 
to them the power of prosecuting the appeal; it had thereby 
made final that which was not in its nature final; and having 
thus tied their hands, it sent them to wage a contest ina 
new suit in which, so bound, they could not but fail. If, 
therefore, the decree of 1547, when final, was binding on the 
claimants, the Swdder Court ought either to have dealt with 
the appeal on the merits, or it ought to have declared the 
claimants at liberty to bring and prosecute the new suit, 
notwithstanding that decree. 


In either view of the case, therefore, there was a crave 
miscarriage of justice in the earliest Order of the Sndder 
Court which is appealed against, wez., that of the 19th of 
April, i852. 

It seems, however, to be necessary, in order to determine 
the mode in which this appeal ought to be disposed of, to 
consider the question whether the decree of 1847, if it had 
become final in Anga Mootoo Natehiar’s lifetime, would have 
bound those claiming the Zemindari in succession to her. 
And their Lordships are of opinion that, unless it could be 
shown that there had not been a fair trial of the right in that 
suit—or, in other words, unless that decree could have been 


successfully impeached on some special ground, it would have 


been an effectual bar to any new suit in the Zilfa Court 
by any person claiming in suecession to Anga Mootoo Natchiar. 
For assuming her to be entitled to the Zemndari at all, the 
whole estate would for the time be vested in her, absolutely 
for some purposes, though, in some respects, for a qualified 
interest ; and until her death it could not be ascertained who 
would be entitled to succeed. The same principle whieh has 
prevailed in the Courts of this country as to tenants in tail 
representing the inheritance, would seem to apply :to the case 
of a Hindu widow; and it is obvious that there would be the 
greatest possible inconvenience in holding that the succeeding 


heirs were not bound by a decree fairly and properly obtained 
against the widow. 


But, then, assuming that the sueceeding heirs would be so 
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bouud, it was strongly insisted on the part of the respondent 


that this Committee can do no more than remit the cause Katama Nateliar 


— 


with directions to the Swdder Court to hear and determine Raja of Shivageign. 


the appeal agaiust the decree of 1847; that it cannot itself 


deal with the merits of a decree of the Civil Court, until they 
have been determined by the appellate Court. Their Lord- 


* ships, however, are not of that opinion. The appeal was ripe for 
E hearing by the Swdder Court. Their Lordships have before 


them allthe materials for a decision upon the merits, which 


5 have been fully argued before them. They conceive, therefore, 


that they are not bound to yield to this technical objection. 
On the contrary, they think that it is competent to them to 


+ advise Her Majesty to make the Order which the Sudder 


@ 


Court ought to have made in 1852, and that it is their duty 
to do so. , 


. ‘The substantial contest between the appellant and the 
respondent is, as it was between Anga Mootoo Natehiar and 
the respondent’s predecessors, whether the Zemindart ought 
to have descended in the male and collateral line; and the 
determination of this issue depends on the answers to be given 
to one or more of the following questions :— 


First. Were Gowery Vallabha aver and his brother 
Oya Taver, undivided in estate, or had a partition taken place 


 betiveen them ? 


Second. If they were undivided, was the Zemindare the 


_self-acquired and separate property of Gowery Vallabha 


Taver ? And if so— 

Third. What is the course of succession according to the 
Hindu Law of the south of India of such an acquisition, where 
the family is in other respects an undivided family ? 

Upon the first question ther Lordships are not prepared 
to disturb the finding of Mr. Baynes inthe decree of 1847. 


* There are undoubtedly strong reasons for concluding that 


Gowery Vallabha Taver and his brother, after the acquisition 
by the former of the Zemindarr, lived very much as if they 
were separate. But this cireumstance is not necessarily incon- 
sistent with the theory of non-division, if, as was likely, the 
family and undivided property was very ineonsiderable in 
comparison of the separatels enjoyed Aeimendare, And Logan 
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J 


“Mootoo Natchiar, having admitted that the brothers had been 
oy a Natebiar joint in in estate, and alleged a partition at a particular place and 
time, took upon herself the burden of proving that partition ; ! 
a burden from which it must be admitted she has not satis- 
factorily. relieved herself. Nor can their Lordships in cousi- 
ey dering this question be unmindful of the presumption which 

J * arises from the lateness of the period at which the allegation 

i of division was first made; and from the silence of the parties 

Bis in the suits of 1852 and 1533, as well as in the suit of 1823, 

= which is mentioned in these proceedings, upon the subject 

—* of u partition which, if it had ever taken place, must have been 

in the knowledge of all the members of the family. . 


| 
—— 


The second question their Lordships have no hesitation 
inanswering in the affirmative. Every Court that has dealt 
with the question” has treated the Zemimdart as the self- 
acquired property of Gowery Vallabha Taver. Their Lord- 
ships conceive that this is the necessary conclusion from the 
terms of the grant, and the cireumstances in which it was 
made, ‘The mere fact that the grantee selected by Government 
was a remote kinsman of the 4emindars of the former line 
does not, their Lordships apprehend, bring this case within 
the rule cited from Strange’s “ Hindu Law” by Sir Hugh 
Cairns. 

The third question is one of nieety and of vome difficulty, — 
The conelusion which the Courts in India have arrived at 
upon it, is founded upon the opinion of the Pandits, and upon 
authorities referred to by them, We shall prosently examine 
those opinions and authorities; but before doing so, it will 
be well to consider more fully the law of inheritance as it 

: prevails at Madras and throughout the southern parts of 
India, and the principles on which it rests and by which it 
is governed. he law which governs questions of inheritance 

| in these parts of India is to be found in the Mitakshara, » 

* and in Ch. If. Sec. 1, of that work the right of widows to 

inherit in default of male issue is fully considered and 
discussed. 

The Mitakshara purports to be a commentary upon the 
earlier rmestitutes of Yajnawalkya ; ; and the seetion in “ques- 
tion begins by citing a text from that work, which affirms i: in 
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general terms the right of the widow to inherit on the failure 
of wale issue. But then the author of the Mitakshara refers 
to various authorities which are apparently in conflict with 
the doctrines of Yajnawalkya, and, after reviewing those 
authorities, seeks to reconcile them by coming to the conclu- 
sion “ that a wedded wife, being chaste, takes the whole estate 
of a man, who, being separated from his co-heirs, and not 
subsequently re-united with them, dies leaving no male issue.” 
This text, it is true, taken by itself, does not carry the rights 
of widows to inherit beyond the cases in which their husbands 
have died in a state of separation from their co-heirs, and 
leaving no male issue; but it is to be observed that the text 
is propounded as a qualification of the larger and more general 
proposition in favour of widows; and, consequently, that im 
eonstruing it, we have to consider what are the limits of the 
qualification, rather than what are the limits of the right. 
Now, the very terms of the text refer to cases in which the 
whole estate of the deceased has been his separate property, 
and, indeed, the whole chapter in which the text is contained, 
seems to deal only with cases in which the property in ques- 
tion has been either wholly the common property of a united 
family, or wholly the separate property of the deceased hus- 
band. We find no trace in it of a ease like that hefore ns, 
in which the property in question may have been in part the 
common property of a united family, and in part the separate 
acquisition of the deceased ; and it cannot, we think, be 
assumed that because widows take the whole estates of their 
husbands when they have been separated from, and not subse- 
quently re-united with, their eco-heirs, and have died leaving 
no male issue, they cannot, when their husbands have not 
been so separated, take any part of their estates, althouch 
it may have been their husband's separate acquisition. The 
text, therefore, (loes not seem to us to govern this case. 


There being then no positive text governing the case before 
us, we must look to the principles of the law to euide us in 
determining it. It is to be observed, in the first place, that 
the veneral course of descent of separate property aceordine 
to the Hindu Law is not disputed. It is admitted that, aceor- 
ding to that law, such property descends to widows in default 
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of male issue. It is upon the respondent, therefore, to make 
out that the property here in ‘question, which was separately 
acquired, does not descend according to the general course of 
the law. The way in which this is attempted to be done, 
is by showing a general state of coparcenaryship as to the 
family property; but assuming this to have been proved, or 
to be presumable from there being no disproof of the normal 
state of coparcenaryship, this proof, or absence of proof, can- 
not alter the case, unless it be also the law that there cannot 
be property belonging to a member of a united Hindu family, 
which descends in a course different from that of the descent 
of a share of the property held in union; but such a_proposi- 
tion is new, unsupported by authority, and at variance with 
principle. That two courses of descent may obtain on a part, 
division of joint property, is apparent from a passage in W. H. 
Maenaghten’s “ Hindu Law,” title ‘“ Partition,” Vol. I, p. 53, 
where it is said as follows: “‘ According to the more correct 
opinion, where there is an undivided residue, it is not subject 
to the ordinary rules of partition of joint property ; in other 
words, if at a general partition any part of the property was 
left joimt, the widow of a deceased brother will not participate, 
notwithstanding the separation, but such undivided residue 
will go exclusively to the brother.” 

Again, it is not pretended that on the death of the acquirer 
of separate property, the separately acquired property falls 
into the common stock, and passes like ancestral property. 
On the contrary, it is admitted that if the acquirer leaves male 
issue, it will descend as separate property to that issue down 
to the third generation. Although, therefore, where there is 
male issue the family property and the separate property 
would not descend to different persons, they would descend 
ina difierent way, and with different consequences; the sons 
taking their father’s share in the ancestral property subject 
to all the rights of the coparceners in that property, and his 
self-acquired property free from those rights. The course of 
succession would not be the same for the family and the 
Separate estate; and it is clear, therefore, that, according to 
the Hindu Law, there need not be anity of heirship. 


But to look more closely into the Hindu Law. When 
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pre perty belonging id” ‘common: to a united Hindu family has 
be en divided, the divided shares go in the general course of 

descent of separate property. Why, it may well be asked, 
: ear: “not the same rule apply to property which from its 
first acquisition has always been separate? We have seen 
from the passage already quoted from Macnaghten’s “ Hindu : 
Law,” that where a residue is left undivided upon partition, 
what is divided goes as separate property ; what is undivided 
follows the family property ; ; that which remains as it was, 
rt devolves in the old line; that which is changed and becomes 
Separate, devolves in the new line. In other words, the law 
of suecession follows the nature of the property and of the 


ye interest in it!) Ai 
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5 Again, there are two principles on which the rule of 
M4 succession according to the Hindu law appears to depend : 
the first is that which determines the right to offer the funeral 
_ oblation, and the degree in which the person making the 
i —— is supposed to minister to the spiritual benefit of the 
deceased ; the other is an assumed right of survivorship. 
Most of the authorities rest the uncontested right of widows 
to inherit the estates of their husbands, dying separated from 
their kindred, on the first of these principles (1 Strange’s 
: “Hindu | Law,” p. 135). But some ancient authorities also 
* invoke the other principle. Vrihaspati (3 Coleb. Dig. 458, tit. 
oe: eeexcix ; ; see also Sir William Jones’s paper cited in 2 Strange’s 
“ Hinda Law,” p- 250) says: “ Of him whose wife is not deceas- 
rg half the body survives ; how should another take the 
property while half the body of the owner lives?” Now, if 
the first of these principles were the only one involved, it 
would not be easy lo see why the widow's right of inheritance 
should not extend to her husband’s share in an undivided 
estate. For it is upon this principle that she is preferred to 
his divided brothers in the snecession to a separate estate. 
? But it is prefectly intelligible that, upon the principle of 
_ survivorship, the right of the coparceners in an undivided 
; estate, should over-ride the widow’s right of succession, whether 
based upon the spiritual doctrine or upon the doctrine of 
survivorship. It is, therefore, on the principle of survivorship 
that the qualification of the widow's right established by the 
tj b 
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Mitakshara, whatever be its extent, must be taken to depend. 
If this be so, we can hardly, in a doubtful ease, and in the 


77—— absence of positive authority, extend the rule beyond the 


reasons for it. According to the principles of Hindu Law, 
there is coparcenaryship between the different. members of a 
united family, and survivorship following upon it, ‘There 


‘is community of interest ‘and unity of possession between all 


the members of the family, and upon the death of any one of 
them the others may well take by survivorship that in which 
they had during the deceased’s life-time a common interest 
and a common possession. But the law of partition shows 
that as to the separately acquired property of one member of 
a united family, the other members of that family have neither 
community of interest nor unity of possession. The foundation, 
therefore, of a right to take such property by survivorship 
fails ; and there are no grounds for postponing the widow’s 
right to any superior right of the coparceners in the un- 
divided property. 

Again, the theory which would restrict the preference of 
the coparceners over the widows to partible property is not 
only, as is shown above, founded upon an intellicible principle, 
but reconciles the law of inheritance with the law of partition. 
These laws, as is observed by Sir Thomas Strange, are so 
intimately connected that they may almost be said to be 
blended together ; and it is surely not consistent with this 
position that copareeners should take separate property by 
descent, when they take no interest in it upon partition. We 
may further observe, that the view which we have thus indi- 
cated of the Hindu Law is not only, as we have shown, most 
consistent with its principles, but is also most consistent with 
convenience. 


A case may be put of a Hindu being a member of a united 
family having common property, and being himself possessed 
also of separate property. He may be desirous to provide for 
his widow and daughters by means of the separate property, 
and yet wish to keep the family estate undivided. But if the 
rule contended for were to prevail, he could not effect his first 
object’ without insisting on the partition, which, er-Aypothes/, 
he is anxious to avoid. 
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The case standing thus upon principle, we proceed to, 
consider the opinions of the Pandits and the authorities referred 
to by them. 


The case appears to have been referred to the Pandits on 
several occasions. ‘The first of these references was made by the 
Zilla Court in 1853, in the suit No. 4 of 1882. The answer of 
the Pandits bears date the 25th of Ott ber in that year. It ts 
unnecessary, however, to examine this particularly, since what- 
ever is there laid dewn is included in the fuller statements 
which will be next considered. 


These fuller statements were made by the same Panditts in 
answer to references directed by the Swdid/er Court before 
making the decree of the 17th of April, 1587." The 
answers are dated the 28th of December, 1536, and the 16th of 
January, 1537. 


On examining the reasons on which the Pandits rest their 
Opinions, :t is to be observed that they proceed upon the 
assumption that the texts cited by them apply to the case 
which they were called upon to consider. They seem to have 
done so, both as to the passages cited from Vribaspati and as 
to the text in the Mitakshara to which they refer; but they 
leave untouched the question which they ought to have con- 
sidered, whether these authorities do or do not affect this 
particular case. What we have already said as to the text 
from the Mitakshara, and what we shall presently say as to the 
passages from Vrihaspati is, we think, a sufficient answer to 
this part of the reasons on which the Pandits found their 
opinion. Then, again, they point to the distinction between 
obstructed and non-obstructed heritage; and because the 
widows right is not mentioned as obstructing the heritage, 
they infer that she cannot be entitled. 


But the whole of this last argument seems to be founded on 
the passages in the Mitakshara contained in clauses 2 and 3 of 
section I, chapter 1; and these passages, when examined, 
clearly appear to be mere definitions of “obstructed ” and “ non- 
obstructed heritage,’ and to have no bearing upon the relative 


rights of those who take in default of male issue, If, indeed, 


—_— — — — 





' See questions and answers, 3 Mov, I, App, Cas. 2su 
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“the argument whieh the Pandits have raised upon these — 
passages be well founded, it would, as it seems, prevent the — 


_ widow from taking i in any case. 


It remains, then, to consider the authorities “on which the 
Pandits rely in support of their opinions. They consist of the 
text from the Muitakshara, to which we have already so fre- 
quently referred, and of passages from Vrihaspati and several 
other commentators on the Hindu Law. We have already 
intimated our opinion that the text from the Mitakshara does 
not apply to this case, and as to the passages from the 
commentators they are all of equivocal import They may, or 
may not, have been intended to apply to a case like the present, 
and if there was nothing more to be found upon the subject 
they might or might not be thought sufficient to warrant the 
opinion which the Pandits have founded upon them; but 
these passages seem to be the same passages, or passages 
similar to those, which were brought forward before the time 
of the Mitakshara, to show that widows were not entitled even 
Where the property was wholly separate. We may instance 
the passage from Narada. These authorities failed when 
contrasted with conflicting passages in the works of other 
commentators, of which the Pandits in this case have taken 
no notice, to negative the right of the widow where the 
property was wholly separate ; and as they have failed to this 
extent, we cannot but think that the Pandits in this case have 
gone much too far in bringing them forward as uncontradicted 
authorities in favour of the opinion which they have formed 
that the widows are uot, in this case, entitled to the separately 
acquired property. It seems to us, too, that the decision in 
the Sexdayar case—a decision also founded on the opinion of 
the Pandits of the Snudder Court—is wholly at varianee with 
the opinion of the Pandits in the present case. Whether the 
Pandits in that case were or were not right in the opinion, that 
the Zemindury became the separate property of the unele by 
the transaction between him and his nephew, it is quite un- 
necessary to consider. All that is important to be considered 
is, that holding the Zemindary to have become the separate 
property of the uncle, they held that the widows of the unele’s 
son became entitled to it, and that the Court followed that 
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“opinion. The Pandits, in the present case, attempt to reconcile 18s Cnr 
the: conclusions at which they have arrived with the opinion  Katama — Natebiar 
— given by the Pandits in the Sandayar case, by assuming that Raja of Shiengunge. 
2 the Pandits in. that case proceeded upon an idea that the de- 
" scendants of the common ancestor had been separated, but we 
‘see no foundation whatever for that assumption. On the contrary 
pee facts of the case seem to us to negative it. If, indeed, there 
- had been any such separation, we do not see how there could 
have been any question as to the rights of the widows. 


_ The ease, therefore, stands thus upon the authorities. On the 
one hand, we have the opinions of the Pandits in this case, 
— seem never to have heen acted upon by any final decree. 
- On the other hand we have the decision in the Sandayar case, 
5 * and the other authorities cited for the appellant at the Bar, 
¢ particularly the passage from Menu, in Sir William Jones’s, 
paper, given at Strange’s “ Hindu Law,” Vol. I], p. 250 [2nd 
4 Edit.), and the opinion of the Pandit, Kristnamachary, 
(2 Strange’s “ Hindu Law,” p. 231), the latter and material 
. portion of which is not open to the objection taken to the 
_ passage which precedes it by Messrs. Colebrooke and Dorin. 


In this state of things their Lordships cannot but come to 
the conclusion that the balance of authority, as well as the 
weight of principle, is in favour of the appellant’s contention. 

We proceed, then, to consider how the Svdder Court oucht 

to have dealt with this case after Anga Mootoo Natchiar’s death, 
_ and we are of opinion that that Court ought, upon the applica- 
‘tions made by the different parties claiming to prosecute the 
* appeal, to have determined which of the parties was so entitled. 
We are of opinion, that Sowmia Natechiar and the grandson were 
not so entitled, and that their claims, therefore, ought at once 
to have been dismissed. The claims of the appellant and her 
two sisters were founded on a right common to them as against 
the Respondent; and we think that the Court ought to have 
held them entitled to prosecute the appeal without prejudice to 
their rights ¢#fer se, founded upon the agreement which appears 
to have been entered into between them. I1t would then have 
been open to the Court to decide the Case upon the merits ‘ana 
upon the merits we are of opinion, for the reasons above viven 
that the appellant and her sisters were well entitled to the 
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Zemindary, as against the respondent. We have, of course, 
not failed to consider the judgment of this Committee in 1844. 


Nor have we failed to observe that, in a recent edition of his 


Treatise on the Hindu Law of Inheritance, Mr. Strange, one of 
the Judges of the Swdder Court of Madras bas expressed an 
opinion adverse to the conclusion at which we have arrived. 
But we thiok it probable that the case was not so fully discussed 
and examined in 1544, as it has been on the present hearing 

aud, at all events, we do not feel ourselves justified in holding 
the appellant bound by the opinion which was then expressed ; 
which, though of course entitled to the greatest possible respect, 
was not necessary to the decision then arrived at. And, as to 
the opmion expressed by Mr. Strange, it seems to rest upon the 


opinions of the Pandits, and the proceedings of the Courts which 


we have now been called upon to review. If that opinion had 
been supported by a uniform course of decisions, we should 
perhaps have felt some difficulty in contravening it; but as the 
case stands upon the authorities, we feel bound to give effect 
to the conclusion at which we have arrived. 


We shall, therefore, humbly recommend Her Majesty to 
reverse the decrees and orders complained of by this appeal; 
to declare that the suit of 1856, which appears to us to have 
resulted from erroneous directions given by the Sudder Court, 
ought to have been, and ought to be, dismissed ; and in the suit 
of 1515 to declare that Sowmia Natechiar and Mootoo Vadooga 
were not, nor was either of them, but that the appellant and 
her sisters were, as against the respondent, entitled to prosecute 
the appeal, to recover the Zemindary—this declaration to be 
without prejudice to the rights of the appellant and her sisters 
miter se; and, further, to declare that an account ought to have 
been and ought to be directed of the rents and profits of the 
Zemindary received by the respondent, or by his order, or for 
his use, since the death of Anga Mootoo Natchiar, with direc- 
tions for payment to the parties entitled of what should be found 
due upon the account; and also to declare that the Zemendary 
ought at once to be put into the bands of the Collector, or of a 
Receiver to be appointed by the Court, with liberty to the 
appellant and her sisters, or any of them, to apply to the Court 
as they may be advised. We shall further recommend that the 
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ease be remitted to the Swéder Court, with directions to carry 1865. 

these declarations into effect; but we shall not recommend that Katama Watrhiar 
2 any costs be given of the suit of 1556, or of this appeal or of Raja ot Bhivegiten. 

any of the proceedings below. But any costs to which the 

appellant has been subjected must be refunded. 


Nore,—This vase decides a number of pointe and is regarded as the leading 

authority (1) om the question of the Hindu widow's estate and the effect of a 

} judgment obtained against her wpon those whoclaim the estate after her death, 

as also (11) onthe question of succession under the Mitakshara to the self- 
acquired property of an undivided member of a joint Hindu family. 


Aa regards the firet question it ia important to bear in mind that the widow 
occupies a double character, one as representing the ontire estate and the other 
as the beneficial owner of a limited interest in the estate; the answer to the 
question whether the reversioners would be bound by an adverse decree against 
the widow or whether the entire estate would pass at a sale in execution of 

. sach decree, would depend upon the nature of the snit in which the decree was 
made or execution issued. If the suit was simply for a personal claim against 
the widow, a sale of her husband's estate in execution of a decree obtained 
against her in the suit will pass merely the widow's qualified interest and the 
reversiOnary interest will not be bound. A decision against the widow based 
on a ground personal to her cannot bind the reversioner [ Baijun® Dooby v. Brij 
 Bhookun, 1. L. R. t Cale., 133; L, B., 2 1, A., 275; Jugal Kishore yv. Joti ndro, 
9 I. L. R., 10 Cale,, 085 >: Braja Lal v. Jiban Krishna, 1. L. BR. 26 Cale., 285]. If 
~ however in the suit the widow acted as representing the entire estate the 
fact, that the decree of digmissal made against her in the suit was based 
the ground of limitation and that the Limitation Act gives to the reversioner 
“entitled to possession “a fresh «tart from the date of the widow’ * death, 
would afford no ground for holding that the decree would not be binding on 

6, the reversioners, (Muri Nath v. Mothurmeliun, I. L, R., 21 Cale., 8.) 


on 


With reference to the observations made by their Lordships in the principal 


mse on the offect of impartibility of an eatate forming part of a joint family 
property it would be instructive te study the later prononncements of the 
Judicial Committee in Sarta; Kwari vy. Deoraj Kuariy, ll RR. 10 All., 272. 
and Venkata Surya v. Court of Wards, 1. L, K., 22 Mad., 383 
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(Reported, 13 W. R. FB. 49; 5 B. L. R. 15) 
The 24th January, 1870. 
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* 1870, J This cae was referred to the Full Bench by Bayiey and 
nk — 24 Hosnovse, IJ., with the following remarks — Al 


Honwouss; J.—The points we have to determine turn 
entirely upon a question of genealogy, and, with reference to 
those points, the following is admittedly the family tree, viz— 
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The question is whether the plaintiffs, who are the sons, 


of the adopted son Mirtoonjoy, ean, in the presence of Gara Govinda Shaba 


 Punechanun, sue to set aside certain alienations made to the 


defendants, special appellants, by one Doyamoyee out of the 
estate of Gungadhar deceased. 
‘This question is again upon the arguments divided into two 


- parts. 


First/y—Whether the plaintiffs being but descendants by 
adoption and being fifth in descent ean take at all ; and 

Second/y—Whether Punchanun, admitting that plaintiffs 
ean take at some time or other, is not the preferential heir, 
inasmuch as he is admittedly in the position of a kinsman, 
who can offer two oblations to the deceased owner Gungadbur ; 
whilst on the other hand, plaintiffs are admittedly only in the 
position of Satn/yas or distant kinsmen. 

These points have deen very ably argued by Babu alee 
Prosunno Dutt for the defendants, special appellants, and 
Babu Romesh Chunder Mitter for the plaintiffs, special respon- 
dents, and we believe that we have bad the whole of the 
authorities bearing upon the said points most fully set before us, 

It is admitted by the pleader for the special appellants 
that, if the adopted son .were in all respects on an equality 
with the natural son in the matter of succession, the plaintiffs, 
the descendants of an adopted son, in this case, would not be 
ont of court simply because of such descent ; but it is contend- 
ed that in this matter of suecession the adopted son ts not on 
such an equality, but that, whereas the descendants of the 
natural son are heirs up to the seventh generation, the descen- 
dants of the adopted son are, on the other hand, heirs only up 
to the fourth generation, and the plaintiffs, being but of the 
fifth generation, are not heirs. 

This contention is based almost entirely upon an interpre- 
tation that is sought to be put upon certain texts and com- 
ments thereon to be found in verses 18 to “6 of Section III of 
the Dattaka Chandrika. 

“The verse mainly relied on is verse 18, and it is couched 
in these words— 

“The relation of Sapuynda is vext considered. This extends 


to three degrees: in the family of the natural father by reason 
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hae 
of . consanguinity ; ; and in that of the adopted, through conuec- 


ind haha tion by the funeral cake.” 


Looking to the words used and to the context, this verse 
seems to me to be at once a proposition laid by the commen- 
tator for eonsideration, and also a conclusion to which the 
commentator had arrived; but the question seems to me still 
to remain as to what the extent of the question was which the 
proposition was intended to embrace and to conclude. 


A text to support the proposition is given in verse 19 ; 
then in the verses 20 to 23 are given the explanation and the 
bearing of that text, and the reeoncilement of it with apparently 
inconsistent texts; then in verse 24, the proposition is again 
laid down almost veréafim as in verse 18, as proceeding from 
some other commentator ; and then again in verses 25 and 26 


are given a further explanation aud further bearing of the 
text. 


I cannot but conclude from the best consideration I ean 
give to this section II] asa whole that the commentator intend- 
ed to lay down the proposition that, whilst in the case of the 
natural son, the relationship of Sapinda extended to the 
seventh degree, in the case of the adopted son that relation- 
ship extended only to the fourth degree. 


I remark that in the previous part of the section, 
he had been treating of two classes of adopted sons, and of the 
Status of these two classes gwoad one another and the natural 
sons ; anc that, just before the introduction of the proposition 
in v. 18, he had been drawing a comparison between the 


dwyamusyana, or the son of two fathers, and the absolutely 
adopted son. 


He then came naturally to consider these two classes of 
adopted sons in the relationship of Sapinda, and thus the 
proposition which follows is made to embrace, as undoubtedly it 
does embrace, both classes. ; . 


He then gives the text and shows (v. 20) how it applies in 
both parts only to the son of the two fathers, explaining 
how he alone takes in six generations, three of the natural and 
three of the adoptive father (and so vy. 25), and in one part 
‘only to the absolutely adopted son, showing he takes in three 
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generations upwards, véz., to the adoptive father, grand father, 
and great grand father. 
pad Then follows an illustration showing that the taking of the 
— adopted son extends only to three generations, véz., in the 


ease of the grand-son by association with the adopted son, the 
¥ adopter, and the adopter’s adoptive father (v. 21). 


i. And lastly, he says, the fourth veneration of the adopted 
sons is excluded, because the adopted son, differing from the 
natural son, is precluded, from partaking of the wipings of the 
és oblations (v. 22), “and thus the general relation of Saptuda ex- 
tending to the seventh degree which is propounded in the 
Autsya Purana’ in a text (which) he quotes, is barred by the 
‘ ‘special rule in question,” #¢., by the special rule he is pro- 
pounding (v. 18 and 24)—the relationship of Saptnda een 
‘might be inferred from analogy to the real legitimate son’ 
being not only not established, but prohibited (v. 26). 


IZ} think, therefore, that on the authority of the Dattaka 
Chandrika, on which both parties through their pleaders rely, 
it must be held that the adopted son is not a Sapinda beyond 
the fourth generation, and if not a sepinda, then no relative 
at all after that generation. 


It is then contended by the pleader for the special appel- 
lants that when the adopted son, as in this ease, is thus shown 
not to be any relative at all beyond the fourth generation, he 


— cannot be an heir; because, under the Hindu system, heirship 
_ is dependant on relationship ; é.¢., on the ability to offer funeral 

cakes, the wipings, water, and other solemnities by reason of 
: association with generations up or down the family tree. 


Looking to the general foundation on which I shall after- 

wards have occasion to say that I think succession in the 

> Hindu family is based, and to the special reasons given as the 
foundation of the particular system of adoption, it is quite 

’ clear to me that as a general rule, relationship is the founda- 
tion of the system of suecession, and that the partieular system 

- of adoption follows this doctrine, adoption being declared to 
be for the sake of the funeral cakes, water, and solemnities (v. 3, 
See. 1); and arguing from the founds ton of the systems, 

Tr should be inclined to holt that when relationship ceases, 
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then the right of succession must fail; but, on the other hand, 


1 think that if it should be found that under the practice of 
the system of adoption as described in the Dattaka and other 
authorities, adopted sons may succeed to the inheritance whilst 
yet they cannot perform obsequies; and if this practice has 
justice and equity and the fitness of things to support it, I 
think it will be our duty to uphold it. I will, therefore, give 
the best consideration I ean to the authorities submitted to 
us, and will endeavour to discover whether or not there is in 
these authorities any declaration of a right or practice of 
inheritance in the adopted son independent of, and beyond, 
the time when he ceases to be a relative. 


Now, I think in the first place that it must be admitted 
that the provisions of Section [11 of the Dattaka apply to the 
adopted son guoad the performance of funeral rites, and these 
only. Section I expressly says,“ next the funeral rites performed 
by son given are determined.” And though verse 15 does 
m one sense open out a new subject in the words “the relation 
of Soyinda is next considered,” yet it is quite certain that in 
the following verses of the section that relationship is consider- 
ed in connection with funeral rites, and not otherwise—verses 
21, 22, 23 and 26 expressly referring to one or more.of those 
rites. 


Then setting aside the division of the Dattaka Chandrika 
into chapters as a division made only for convenience sake by the 
learned editor of the work, we still find that the author himself 
treats the question of Sapindaship in direct connection with 
the question of funeral rites on the one hand, and the cognate 
question of the “ impurity of the adopted son’ on the other 
hand, acd that it is not until these questions have been entirely 
disposed of, that the subject of the inheritance of the adopted 
son is commenced upon,—a new subject being evidently in the 
mind of the commentator himself when in Section V. ‘on 
succession by inheritance’ he commences with these words : 
“The inheritance of the adopted son is weré propounded.”— 
Verse |, Section V. : 

It may, then, I think, safely be said that Section V. taken 
as a whole, may be regarded in this light. Verses 1 to 18 in- 
elusive may be said, I think, simply to give various conflicting 
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opinions of writers on the subject of the succession of the meade 
adopted son, a word of explanation being put in here and there Gare Goviada Shakin’ 
, in illustrations of some particular text. adian Lal: 


In verse 19, the commentator may be said to be endeavour- 
ing to reeoncile the conflicting texts he has quoted. Then in 
verse 20 he quotes what is evidently to his mind the ruling 
text from Menu. 

7 In verses 21 and 22 he refers again to certain other con- 
flicting texts and in verses 23 and 24 he seems to, me to give 
that conclusion of his own, by which, as he is the ruling 
authority, we are bound. 

*  **Of the man (Menu says, verse 20) to whom a son has been 
viven adorned with ory quality, that’ sou shall take the 
heritage.” 


: Then the commentator explains that it is by reference to 
this expression ‘adorned withevery quality ” that seeming contra- 
dictions of various writers are reconcilable, and he coneludes in 
v. 21 thus : “ Therefore, by the same relationship of brother, 

and so forth, in virtue of which the real legitimate son would 
sueceed to the estate of a brother or otherk insman, where such 
son may not exist, the adopted son takes the whole estate even.’ 

1 think myself that this last passage is not only con- 
elusive on the point before us, but that it is in consonance 
with the tenor of such texts as I have been able to collate 
from the great lawgiver Menu, with the whole polity of the 

; system of adoption, with the opinions of men learned in the 

matter, with the tenor of the decisions of the Courts, and with 

the principles of justice and equity. 

In chapter 1X, Institutes of Menu, verses 158 to 160, T find 
that of the twelve sons named by Menu, six are kinsmen and 
heirs, and that “a son given ” is mentioned as one of those who 
is of the number “ of the six kinsmen and heirs,’’ and heirs not 
to their own adoptive fathers only, but to collaterals also. 


In the Dattaka Chandrika. v. 1, sections III, I tind a text 
which seems to say that, except in the event of the subsequent 
birth of a lewitimate son, “the adopted son in every respect ” 
(and this would seem to throw a doubt even on the extent of 
the sapinda relationship guwoed funeral rites) resembles the 
real legitimate one. 


“ 
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— in Note 20, page 227 of the same authority, I find 
m the learned commentator on this authority maintaining the 
| opinion that the restriction to the third generation of the 
adopted son refers, not to succession to collaterals, but to funeral 


rites and the like only. 


Again, as indicating the polity of the system of adoption, 
I find that, after adoption, the adopted son resembles in every 
respect the natural son ; that the filial relationship in the 
absolutely adopted son (which is the case before us) with the 
natural family, both as regards succession and family ties and 
duties, has entirely ceased ; and that, in fact, he has ceased to ~» 
‘ be a member of his natural family, and is incorporated, as if 
he were a blood relation unable to intermarry, with his adopt- 
ing family (Dat. Chand., verses 18 and 19, section II ; verse I, 
section [LI ; verse 7, section IV ; Macnaghten, Volume I, pp. 6 — 
and 7()). 


And so the decisions of the Courts. The adopted son, it 
has been held, succeeds both Jineally and collaterally and 
the reason is that he becomes for all purposes, the son of the 
(adoptive) father. (Privy Council, p. 25, Sutherland, 6th 
February, 1835.) There being no son of the body, the adopted 
son “represents his adoptive father, and is entitled to the 
share which his father would have obtained.” (W. R., pp. 423- 
25). “An adopted son has all the rights and privileges of a son 
born,” succeeding as a son of the body would “to the Streedius 
of his adoptive mother.” (3 W. R., pp. 49, 50.) 

And so the equity and justice of the case ; for when the - 
adopted son we are discussing is debarred, by reason of adop- 
tion, from ever claiming either in himself or in his heirs any 

: portion of the estate of his natural father (verses 15 and 19, 
section II, Dat. Chand., and Maenaghten, Volume I, p. 69, &e.) 
it is obvious that justice demands that to the same degree 
that he was heir to his natural father, to that degree he should 
be heir to bis adoptive father. 


On a careful review, therefore, of the authorities, I would 
give the first issue in favour of the special respondents, 


I address myself fo the s2cond question that is before us, 
and here T find myself at issue with opinions given by no less 
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than six Judges of this Court and amongst these Judges, by 
our late colleague, Mr. Justice Shumbhoonath Pandit. 


‘ey I need hardly say with what hesitation and anwillingness 
I have arrived at an opinion different from that of these 
learned Judges, and especially, on such a point, from that of 
the late Mr. Justice Pandit, and but that my learned colleague, 
Mr. Justice Bayley shares this difference of opinion, I believe 
I should myself have waived it in deference to. the other 
opinions I have alluded to. 


But, as it is, the subject is so important and involves a ques- 
tion so vital to the Hindu family life, that Mr. Justice Bayley 
and I are agreed that it is our duty to submit our own judg- 
ments upon it for the consideration and determination of a Full 


— Bench. 


‘ I propose to consider, first, the various decisions of this 
Court that are adverse to our view, and then the text of 
. Yarious recognised authorities upon the subject. 


The first reported case is that which is to be found in 
Marshal, page 398, and though it is not very clearly stated in 
’ the preamble, the question there seems to have been whether 
the father’s brother's daughter’s son or the son of a son’s son was 

the preferential heir. 


The learned Judges (Seton-Karr and Campbell, JJ.), 
maintaining a judgment of the learned Judge (Jackson J.) of 
; Rajshahye, held that the son of a son's son was to be preferred. 


The grounds on which the learned Judges based their decision 
seem to me to have been shortly these. They considered that 
in Hindu Law, the succession through females was quite ex- 
ceptional; that the Hindu Law, tike that of aneient Rome, was, 
in its regulation of descent, agnatic ; that most relations through 

females were excluded; that the succession of the dauchter or 
the danghter’s son was an anomaly ; that whilst the Benares 
School was against succession of this nature, the authorities of 
the Bengal School were not consistent nor unanimous in sulmyt- 

d ting them; that the presumption, therefore, was avainst the 

¢ succession of the son of a daughter; and that the presumption 
had not been rebutted by any suflicient duthority, or established 
practice shown. 
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* Virtually the learned Judges held in this case that the 


Eee brother’s daughter's son was eredmed from the inheritance and 


the main principle on which they based their decision was (as 
they held) that doctrine of the Hindu system of succession 
by which succession through a female was quite exceptional. 


It seems to me, after the best consideration I can give to 
the received aathorities, that the principle relied on cannot in 
any sense be held to be a principle which at all regulates the 
Hindu Law of succession. 


A single glance at the table of succession in the Dyacrama 
Sangraba shews that out of the 42 enumerated kinsmen who 
are heirs, there are no less than 5, who, being females, are 
mentioned as direct heirs, and no less than 10, who, being 
males, are mentioned as taking throngh females, +.¢., a pro- 


portion of 15 out of 42 enumerated heirs are themselves ° 


females or taken directly through females. : 


And, again, as I hope to show hereafter, the question of 
sex has only, it seems to me, if it has any bearing at all, the 
most indireet bearing upon the system of the Hindu succession, 
but rather that system is based, not upon any question of 
this or that sex, but upon the religious foundation of oblations. 
For instance, daughters having or likely to have issue succeed, 
because they confer benefits on the deceased owner by present- 
ing to him, through their sons, funeral oblations at solemn 
obsequies (v. 4, section III, chapter I, Dyacrama Sangraha). 
But, on the other hand, daughters who are barren, or widows 
destitute of male issue, are incompetent to succeed, because 
they cannot benefit the deceased owner through the medium 
of sons by offering the above oblations (v. 5, see. IIT). 


So, in my judgment, it is not, as a rule, the sex of the 
parent, but the competency of the particular person whose case 
is being considered to offer or not to offer funeral oblations to 
the deceased owner that is the test of heirship. It is not, in 
short, to apply the doctrine to this case, because he is the 
brother's denghter’s son, but beeause fe can or cannot offer 


ablations to the deceased, that the brother's danghter’s son is 


or 18 not an heir. 


* 
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Seeing, therefore, that the judgment of which I bave been 


lew 





speaking was, as it seems to me, based on a misconception GuraGovinda Sinha 
of the inain principle which governs the Hindu Law of Sue- 


cession, I cannot subscribe to that judgment; and asit is obvious 
that the judgment in No. 457 of 1864, 17th August, 1561, 
Chintamoni Bove and another (special appellants), and No. 92 
of 1868, 17th December, 188, Rajdoolall Sirear (special appel- 


lant) simply followed without any discussion, the ruling to be 
_found at page 176, Sutherland’s Special Fall Bench, Number, 1 


shall proceed at once to consider that ruling. 

That ruling is, no doubt, directly in point, and the learned 
Judges (Norman, Offg. Chief Justice and Kemp and Pandit, 
JJ.) distinctly held that a brother’s son was excluded 
from the succession. 

The judgment concisely stated seems to me to have pro- 
ceeded on these considerations, vi:., that the father’s brother's 
daughter's son was wot enumerafed inthe Dyabhaga in the 
order of heirs ; that the text in the Dyacrama Sungraha in which 
such son was enumerated, which was the text on which every 
learned writer of modern times had relied, was an (nferpo- 
lation; and that, inasmuch as these facts were so, therefore, 
the brother’s daughter’s son, whatever might be the con- 
sequences to the Hindu family, must be held excluded. 

As I have said before, withsuch authorities against me 
T have hardly been able to persuade myself that 1 ought to 
maintain a different opinion, but the more I have consulted 
the original text books, and have considered what I conceive 
to be the basis of the system of the Hindu Law of Suecession, 
the more convinced Tam that the position taken up by the 
learned Judges is as assailable at law, as it is, by their own 
admission, assailable on the principle, which, as a rule, governs 
the Hindu family life. 

I doubt, first of all, whether the fact (and it is admittedly 
a fact) that the father’s brother's daughter’s son is not enu- 
merated in express terms in the Dyabhaga as amongst the 
heirs, of necessity exeludes him, and I observe that, under the 
counate system of the Mitakshara, the absence of such enumera- 
tion does not exclude—(see pp. 36, 37, Part I1, Vol. IT, 
B. l.K.).! 

POW ., BP, B., 76, 
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1 would, then, first observe that the brother's daughter's 


Sson is not one of those enumerated as persons excluded from 


the: inheritance (see chapter III of the Dyacrama and 


Chapter V ofthe Dyabhaza; and if not excluded, then is he 


not included. 
But more than that, I observe that Chapter V of the Dya- 


bhaga on “exclusion from the inheritance” was written with 


an express purpose, and that purpose is declared as well in 
the closing as in the opening part of the chapter as follows :— 


“In the next _place persons incompetent to inherit 
specified ” (why ?) “for the purpose of making &uowa, by 
the exception, competent heirs.”—verse 5, Chapter V, p. 10). 

Then the author describes who are incompetent heirs and 
the foundation of such incompetency, and concludes (verse, 20) 
—“*Thus it has been erplained who are persons incompetent 
fo tnherit,”’ 


Then, taking the chapter as a whole, the foundation of in-. 
competency is, it seems to me, the inability from one cause, 
or another to perform funeral obsequies, and on the other 
hand, the right to inherit is expressly declared to be the 
reward of benefits conferred (vy. 6), and if Lam right in my 
reading of this chapter two propositions seem to me to follow ;— 


- Firat—Phat every one is competent to inherit who is not 
by this chapter declared incompetent ; and ‘ 
Secondly —That every one who can present funeral obseq vies 

is competent to inherit. 


And in the face of this chapter on exclusions and the 
declared purpose of it, it cannot, I think, be logically said 
that, in the subsequent chapter “in regard to snecession 
(Chapter XI), the author of the Dyabhaga intended to 
exclude from the inheritance all those persons whom he does 
not expressly enumerate”; neither will the chapter itself, I 
think, on a careful examination, bear any such construction. 

In the first place, there are passages in the chapter in 
which the enumeration is expressly not complete, as for 
instance in v.13, Sec. III, p. 216, where the author speaks 
“of the maternal uncle and the reat.” 


Then the recapitulation by Sreekrishna in p. 224 is clearly 


HINDU LAW. oY 
‘not complete, for the same author in the Dyacrama Sungraha, dels 
| as may be seen by a comparison of his recapitulation here Garu Govind{Shaha 
with the suceession-table there omits in the recapitulation ——— 
many heirs who appear in his treatise and the table drawn 
therefrom. 
And, then, the whole foundation of succession, as laid down 
in this chapter, repeatedly requires many persons to be 
enumerated as heirs who are yet not so enumerated; and 





I remark that the learned author of the Byabastha Durpan 
affirms that there are 31 such heirs omitted in the Dyabhaga, 
but enumerated in other commentaries of equal or superior 
acceptance (p. 280, Byabastha, edition of 1857). 

The great principle on which, 1 think, we can eather that 
the law of succession, as detailed in this Chapter of the 
Dyabhaga, proceeds, is that which I have already quoted ; and 
it is this, namely, that the right to inherit is the reward 
of spiritual benefits conferred on the deceased owner of the 
property, and that the order of the procession of inheritance 
depends, as a rule, upon the extent of those benefits. 


Thus, we have the oft-repeated text of Menu as governing 
the whole system “to three, must oblations of water be made ; 
to three must oblations of food be presented” (pp. 214-215), 
applied to heirs up to the 5th degree ; and, to take the case nearer 

home to the point before us, we have the brother succeeding 
by reason that he offers three oblations (v. 3, Chap. XI, p. 
199); the brother’s sons and grandsons preferred to the 
paternal uncle), because they present nearer oblations (verses 
5 and 6, p. 142) ; and the brother's ereat-crand son rejected, as 
too remote, because he is not a giver of oblations (v. 7, 
Chap. XI, p. 214). 

And, though it is true that we do not find the father’s 
brother's sister’s son, 2s many other such like kinsmen ¢numera- 
ted by Sreekrishna in his recapitulation, yet we do find this 
general principle that I have here alluded toe broadly and dis- 
tinetly leid down in these terms, namely, that itis only “ on 
failure of all such kindred who present oblation in which the 
deceased owner may participate that the succession devolves on 
the maternal uncle and the rest”? who present lesser oblations, and 


long after them on the safnu/ya or distant kindred (p. 225). 
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_ My judgment, then, i⸗— that the absence of any express 
‘Shaha “mention of the father’s brother's daughter’s son in the enumer- 
ation of heirs in Chap. XI of the Dyabhaga is no sufficient 
reason for holding that such son is not an heir; and I will go 


he further and say that, in my judgment, the absence of any 
* mention of such son in the énameration of excluded persons in 
eu 7 Chap. V and that the declaration, if I am right, of that great 


principle on which succession is based (a principle by which the 
son in question as presenting two oblations is manifestly 
entitled to the inheritance) throws the oans on the other side 
to show why the said son should be excluded. 

; I return, however, to the judement [I am discussing and 
have only now to consider that part of it which bases the 
exclusion of. the father’s brother’s daughter’s son on the 
assumed interpolation of the text in the Dyaerama Sungraha 
by which the said son is expressly included in the inheritance, 


I quote underneath the verses (1, 2, *, See. X, Dyacrama 
Sungraha) including that verse (2) in which the interpolation 
is said to occur, and I contend, first of all, that te my mind it 
is very doubtfui whether verse 2 is an interpolation af all; 
and, second/y, that, if it is so, the fact is not conclusive of the 
law. 


Verse 1—‘‘ On failure of the brother’s grandson, the succes- 
sion goes to the father’s daughter’s son, for he presents three 
funeral oblations, namely, to the father, paternal grand-father, 
and paternal great-grand-father of the deceas:d owner, #.¢., to his 
own maternal erand-father, maternal great-grand-father, and 
maternal great-gr.at-grand-father. (According to Acharyya 
Chundamnani, the son of the proprietor’s own sister, and the son 
of his half-sister, have an equal right of inheritance.)” 

i» Verse 2—“‘ In default ‘of the father’s danghter’s sons, the 
- brother's daughter’s son suceeeds, for he presents two funeral 
; eakes in which the deceased owner participates, namely, to his 

(the owner’s) — aid paternal grand-father,” 

6 fay Verse 3—“ Failing him, the paternal grand-father is the sue- 

¥ . ) cessor, for as the father is entitled to succeed on a failure 

— of the heirs of the deceased owner ending with the daughter's 

at — SOD, 80 by the rule of analogy the succession devolves on 

( the grand-father in default of heirs down to the father’s 
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daughter’s son; and because he —— one oblation (namely, aden — 
to the owner’s paternal great-grand-father, ¢.¢., his own father) Gura Govinda Shahs_ 


in which the deceased owner participates. — 
Now, on considering the wording of the verses 1 have 
4 quoted, and geuerally of the verses in this treatise speaking 
‘in detail of the order of snuecession, it will be found that each 
verse naturally divides itself into two parts: the first declara- 
© tory of the law ; the second explanatory of the ground on whieh 
that law is. founded. | 
Thus verse 1—“ On failure of the brother’s grand-son the 
succession goes to the father’s daughter's son.” This is declara- 
tory of the law, and is the first part of the verse. 
“ For he presents three funeral oblationg, ete.” This is ex- 
J planatory of the ground on which the law ts founded, and is the 
second part of the verse. 





. * 


And so in verse 2, it is first declared that, failing the 
father’s daughter's son, the brother's daughter’s son succeeds, 
7 because, it is explained, he presents two funeral cakes. 
: And so in verse 3, it is declared that failing the brother's - 
daughter's son, the paternal grand-father succeeds, because it 
is explained “of the analogy between him and the father, and 
because he presents one oblation.”’ 





It is in the words descriptive of the analogy that the diffi- 
culty of the passage in verse 4 consists ; but if I am right in : 
disconnecting the declaratory from the explanatory part of the 
verse, that difficulty seems to me to disappear, because, whether 
the explanations be good or bad, consistent or inconsistent, 
they are still nothing more than explanations, and they are at 
the least explanations quite consistent with that policy on 
which, if J am right, succession proceeds—the policy which 
makes succession depend! as a general rule, upon the number 
of oblations that can be presented, and which would, therefore, 
when applied to the case before us, prefer the father's brother’s 
daughter's son, as presenting two oblations, to the paternal 
& erand-father, as presenting only one oblation. 

; 








Then, on considering the suecession in verse 3 with those 
successions which precede and those that follow it. and with 
other similar successions declared in the table of the Dyacrama 
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Sungraha, it is at once manifest that the succession declared 
in verze 2 is not only in its exactly appropriate place, but is in 
perfect harmony with the whole table of succession, Omit it 
indeed, and there would be discord and inconsistency. 


It not only succeeds verse | because of the presentation of 
only two oblations, and for thiut same reason precedes verse 3, 
but it ehimes in exactly with those subsequent successions 
numbered 19 and 20, and 26, and 27, in the table, about whieh 
there is no dispute. 


It is said, however, that this facet indieates only the 
ingenuity of the interpolation, but on this I would remark 
that on such reasoning you might argue away successions 19 
and 20, and 26 and 27 also, and indeed would arrive at that 
reductio ad absurdum, by which you would be obliged to hold 
that the greater the fitness of a text.in any work, the more 
certain the interpolation. 


It is then said that the passage is admittedly an interpola- 
tion, and a Byatastha to be found at p. 77, Vol. II, Mac- 


‘naghten is relied on; but here again, the answer is that it is 


only wanting in some and not in all copies of the Dyacrama 
Sungraha ; that we have no direct, nor, as I would contend, any 
indirect evidence of interpolation; that we do not know that 
the verse, even if an interpolation does not yet deelare what 
has been the reeognized law for years ; and that at least, this 
we do know that such an authority as Maecnaghten, with his 
ayes open to this alleged interpolation, did yet determine to 
recognize the same as a part of the true text—Maenaghten, 
p. 31, Vol. I, 


Again in considering the words used in the verse descriptive 
of the analogy it should not be forgetten that the analogy 
between the father and grand-father is not a complete 
analogy ; that whereas in the one case it descends and ascends 
lineally, in the other it first branches off to the moter, then 
avain to the brother and his son and grand-son, and then again 
to the father’s daughter's son ; and if reason, which we are told, 
is to guide us where texts and commentators differ in matters 
of Hindu Law, } is to be followed, then we should undoubtedly 
expect the father’s brother’s daughter's son to intervene 
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exactly where the alleged interpolated verse would make him 
intervene in the order of suecession. . 
To the best of my judgment, then I cannot say that the 


verse in question is au interpolation ; for, to sun up, if it be true 


that it is wanting in some copies vf the original, it is still 
present in others; it is not irreconcilable in itself or with its 


* context ; it ocenrs in its appropriate place; it has been 
— deliberately accepted by a great authority (Macnaghten) ; and 
Pit is perfectly in harmony with what I couceive to be the 
basis on which the Hindu system of succession and the Hindu 


family, as an institution is founded. 

But even if it be conceded that this particular verse be 
an interpolation, still the Hindu system of succession on which 
the text is based does to my mind remain declared and 
accepted, and is thoroughly in accordance with the interpolation. 


‘During the life time of parents the heirs are not entitled . 


to the inheritance, because they do not confer any spiritual 
benefits on the deceased.—See. I, verse 4, Chapter I, Dyacrama 
Sungraha, 
The daughter sueceeds because through her son she 
presents oblations to the father.—Sec. 3, verse 4, Chapter I, 14. 
‘The daughter’s son succeeds, because he offers such obla- 
tions —Sec. IV, verse 1, Chap. I, +4. 


The mother sueceeds, because she gives birth to those who 
offer such oblations.—Sec. VI, verse 2, Chapter I, «4. 


The grand-father’s daughter’s son sueceeds, because he 
presents two oblations, and so the uncle's daughter’s son and 
the paternal grand-father’s daughter's son.—Sec. X, verses 8, 9, 
13, Chapter I, «4. 

_ And it is not until farlure of the heirs who present oblations 
in which the deceased owner participates that the remote 
kinsmen (satalyas) take.—Sec. X, verse 21, Chap. I, ¢/. 

Thus far the Dyacrama Sungraha, and in like manner the 
Dayabhaga, but the particulars are even more precisely given 
in the latter. 

The kinsmen, sapiedas generally first take, and not till 
after them the wa had yas or distant kinsmen,.—Chap. AT, 
yerse 5, pace 160, and verses 37 to 40, pages 171 and 172. 
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The nearer the oblation, the greater the preference.— Verses 


tah 5 and 6, nee XI, page 214. . ¥ 
The brother's wrea‘-grand-son dees not succeed as @ 
sapinda, because, being in the 5th degree, he is not a giver of 


& Y oblations—Verse 7, Chap. XI, page 214. 


According to Menu, or “To these must oblations be made 

4 4 and these first take; to the nearest kinsmen (saprada) the 
inheritance next belongs; and not until failure of these to the 
distant kinsmen (Saku/ya or Samanoidaks) come in.—Verses . 

s 10, 13, 15, Chap. XI, pages 215, 216, 217. 

a And Verse 17, See. VI, page 217, is particularly positive, 

We declaring, on the authority of Menu, that “ the fifth in descent 

not being connected by a single oblation, ¢* not an Aetr, so long 

as a person connected by a single oblation, whether sprung 

from the father or the mother's family exists.” 


And nearness of kin depends, not on birth, bnt “on 
superiority of benefits by presentation of oblations (verse LS) ; 
therefore such a kinsman is a preferential heir (verse 19). 
And it is only after such that the saf/yax come in (verse 21, 
, pages 215, 219). 


The rule including all kinsmen (verses 28, 31, Chap. XI, 
pages 221, 222). 

And, finally, in the recapitulation of the passage I haye 
already quoted, * on fat/ure of all such kindred (as those) who. 
present oblations in which the deceased owner may participate,” 
the succession devolves first on those who present lesser 
oblations, and finally on saku/yas (page 225). 


And so Colebrooke’s Digest, Volume IV, pages 159, 175, 
181, 290, 226, 228 and 234. ‘ 


- Excluding, then the supposed interpolated verse, I still 
. find that, on the authorities quoted, the father’s brother's 
“* daughter's son is included in the succession, and J would 

answer the second issue before us in the defendant special 
ae appellant's favour, and would dismiss the plaintiff's suit with 


costs. . 
Es | But this must he dependent on the decision of the Fall 
— Bench—the question to be submitted to them being this, pfz 
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whether a father’s brother's daughter's sou is or is nob included 1870. 
in the succession by the Bengal School of Hindu Law. Gare Govinda Shah 
, Bayley. J.—I concur in the reference to the Full Bench anand Lal. 


for the reasons stated in the above judgment. 
The following are the judgments of the Full Beneh :— 


Mitter, J.—The question which we are required to deter- 
fine in this case, is whether under the Hindu law current in 
the Bengal School, the son of a paternal uncle’s danzhter ts 
entitled to sueceed t» the estate of a decease Hindu, if no 
nearer heirs are forthcoming. 


The solution of this question depends upon the true con- 
struction of the Dayabhaga, a treatise on the Illindu Law of 
Inheritance by Jimuta Vahana, the acknowledged founder arr 

chief of the Bengal School. The other authorities current in 
that School, such as the Dayaerama Sungraha of Sree Kishen 
Turkolunkar, the Duyattwa of Raghoo Nundun, and the 
Vivada Bhungarnub of Jugeornath Turko-Punchanun are all 
of them almost exclusively founded on the Dayabhaga ; and 
such difference of opinion as there is between them aud the 
fundamental treatise is entirely confined to a few cases of 
detail which involve no conflict of principle of any kind 


whatever. 


= 


Such then being the state of our authorities, 1b is necessary 
first of all to ascertain whether the Dayablaga itselfis founded 
7 on any general doctrine or principle which will enable us to 
Wei arrive at a satisfactory coucinusion on the pommt mow under our 

consideration. We are of opinion that there is such a principle, 
and that it is no other than that of spiritual benefit. 


That the Hindu Law of Inheritance, in the widest 
acceptation of the term, is essentially based upen eonsidlera- 

. tions relating to the spiritual welfare of the deceased proprietor, 
is a proposition beyond all dispute. All the ancient Rixhees 

or Hindu sages whose texts ar) re sarded as the fundamental 
source of that law, and all the commentators on tt whiose 

* opinions are recognized as authorities in the different schools 
current in the country, are nuanuimously agreed in accepting 
these considerations as their chief, if not as their exclusive, 
cuide. The author of the Dayabhaga in me exception to the 
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rule. On the contrary, he is clearly and expressly of opinion, 


is Founded upon the principle of spiritual benefit, and that it is 
by that principle, and that principle alone, that every question 
relating to it must be determined. 


It is to be borne in mind that the Mitakehara, or rather the 
Benares School of Hindu Law, was the dominant sehool in 
Bengal when the Dayabhaga was written, aud that some of the 
lawyers of that school were of opinion that the word sipinda as 
used by Menu indicates mere consanguinity, and not the power 
of coaferring spiritual benefit. The author of the Dayabhaga, 
as the founder of a new school, expressly repudiates this doctrine, 
by declaring that the nearness of kin indicated by Menu ¢s 
absolutely dependant on the presentation of offerings. Nor 


should it be pretended,” he says (Colebrooke’s Dayabhaga, verse 


18, Section VI, Chapter XI), “ that the text of Menu ‘to the 
nearest saprnda male or female, inheritance belongs’ is intended 
to indicate nearness of kin according to the order of birth, and 
not according to the presentation of offerings ; for the order of 
birth is not suggested by the text. But Menu, declaring that 
oblations of food, as well as libations of water, are to be offered 
to three persons, and that the fourth in descent is a giver of 
oblations, but neither is the fifth in ascent a receiver of offer- 
ings nor is the fifth im descent a giver of them, thus dee/ares 
wearness of kin, and shows that if depends on superiority of 
(benefits by) presentation of oblations.”. We shall have ocea- 
sion hereafter to comment at length upon the text of Menu 
referred to in this verse; buat what we wish to be particularly 
borne in mind for the present is that according to that text, as. 
interpreted by the author of the Dayabhaga, the nearest heir 
is he who is competent to confer the greatest amount of 
spiritual benefit on the soul of the deceased proprietor. “Tt is 
by wealth,” he says in verse 15 of the same section, “that a 
person becomes a giver of oblations."" “Two motives,” he con- 
tinues in the same verse, “are indeed declared for the acqui- 
sition of wealth,—one temporal enjoyment, the other the spiritual 
benefit of alms, and so forth. Now, since the acquirer is dead 
and cannot have temporal enjoyment, (f és righ! (hel his wealth 
should be applied to fies spiritual benefit,” Then again, in 
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verse 20 of the same section, he says “ inheritance is in right 1870. 
of benefits conferred, and the order of succession is regulated Guru Govinda Shahn 
by the degree of benefit ’; and the same principle is laid down per | 


still more clearly and esinphationlly in the preceding verse, 

which says :—“ Therefore such order of succession must be 

followed as will render the wealth of the deceased mosl service- 

* able to him. : 

Fe In order to remove all reasonable doubts on a point of such 
capital importance, we think it necessary to make a few 
observations on the mode in which the principle of spiritual 
benefit has been actually worked out in the Day abhaga. The 
work purports on the face of if to be a treatise on the partition of 

heritage ; but it is really divisible into two distinet branches, — 
one relating to the subject of partition among co-heirs, the other 
| to the erder of succession te be followed when different persons 
ave claiming the same estate by right of inheritance. The first 
of these two branches has no material bearing on the point 
involved in the present discussion, and we will therefore con- 
fine our remarks entirely to the second. 


. a 
a 
é 


Now, it is beyond all dispute that the whole of this portion 
of the Dayabaga is nothing but a mere elaboration of the doc- 
trine of spiritual benefit. Every point for which a discussion 
is thought necessary ‘s ultimately determined by that doctrine ; 
and it is by that doetrine that every difficulty is ultimately 
removed. The texts of Menu and various other Hindu sages 

are frequently cited, it is true, as the highest authorities on 
Hindu Law ; but it is by the light of the doctrine of spiritual 
benefit that every one of those texts is interpreted, and itis by 
that light that every discrepancy existing between them ts 
reconciled, : 

Tf examples are necessary, we have only to go through the 
Lith Chapter of the Dayabhaga, which contains the whole law 
of inheritance relating to the estate of one who has left neither 
sons nor eranil-sons, nov creat-grand-sons. It will be seen that 
the first anil most prominent characteristic of the order of suc- 

> cession luil down in this chapter, is the studious exclusion of 
female relatives venerall). It is to be borne in mind that these 
relatives are as a Class disqualified by their sex to perform the 
religious ceremonies prescribed by the Hindu Shastras 
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for the promoticn of the spiritual welfare of a deeeased 
individnal ; and hence it is that the author of the Dayabhaga 
has generally excluded them from the category of heirs. 
The few that are allowed to come in are allowed to do so 
on the authority of special texts, but even in their ease the 


doctrine of spiritual benefit is expressly put forward as the 


uliimate reason for the selection. Thus, for instance, the 
widow is no more competent than other relatives of her sex 
to perform the ceremony of the Parbana Shraddh to which 
we shall have to refer more specifically hereafter ; but she is 
nevertheless, according to the author of the Dayabhaga, “ half 
the body of her deceased husband,” and the consequences 
of all her acts, whether virtuous or vicious, must be necessa- 
rily borne by his soul. It is for this reason that she is recog- 
nized as an heir, and it is by the light of that reason that 
the numerous conflicting texts bearing upon her case are 
reconciled with one another. “Since by these and other 
texts,’ he says (Colebrooke’s Dayabhaga, verse 44, Sec. I, 
Chapter X1), “it is declared that the wife reseues her hus- 
band from hell, and since a woman doing improper acts 
through indigence causes her husband to fall into a region 
of horror, for they share alike the fruits of virtue and vice, 
therefore the wealth devolving on her is for the henefit of 
the former proprielor, and the wife's succession t8  conse- 


*? 


quently proper. The disenssion on the question of prece- 
dence between the widow on the one side, and the son, the 
zrand-son, and the areat-grand-son on the other, is significant, 
Tf the widow is really half the body of her husband, how is it 
that sons; crand-sons and g¢reat-crand-sons are allowed to 
snpersede her? The author of the Dayabhaga answers this 
objection hy stating that the power of the widow to confer 
spiritual benefit commences from the date of her husband's 
death, whereas sons, grand-sons, and great-grand-sons, confer 
such henefit from the moment of their birth,—see verse 45, 
Section I, Chapter XT, 


The next exception made is in the ease of the daughter, 
aud she is allowed to come in because she can confer great 
spiritual benefit on her father, by giving birth to a son who 
will deliver him and his ancestors from hell; and hence it 
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is that those daughters who are barren or childless widows —— 
are carefully xeluded from the line of inheritance. The Gur Govinda Shaha 
maiden daughter is allowed to come in first, because her Annet tak 


marriage might be delayed on account of indigence beyond 
the age of puberty, and the salvation of her father’s soul and 
of the-e of his ancestors might be thereby jeopardised ; so 
that even here the spiritual welfare of the deceased proprietor 
is distinctly recognized as the ultimate zround of the decision. 
The same remarks ave also applicable to the mother, the 
grand-mother, ete., for it will be seen that in each of those 
eases, some peculiar spiritur! benefit or other is invariably put 
forward as the basis of the discussion. 


As to the male heirs, we may divide them for the sake of 
convenience into the following classes — 


(1)—Supindas strictly so ealled, or in other words, rela- . 
tives connected through the medium of undivided oblations. 


(2)—Sakulyas, or relatives connected through the medinm 
of divided oblations. 


(3)—Sumanodocas, or relatives connected by libations of 
water, 


(4)—Certain specifiel strangers commencing with the 
spiritual preceptor, and ending with the learned Brahmin of 
the same villaze, leaving aside the king who is entitled to 
come in more by right of escheat than by that of inheritance. 


Here again we find that the seme principle 1s in opera- 
tion throughout. The sapindas are allowed to come in 
before the satu/yax because undivided oblations are considered 
to be of higher spiritual value than divided ones ; and the 
gakufyas are in their turn preferred to the se«meanodocas be- 
cause divided oblations are considered to be more valuable than 
libations of water. The members of the last class are not com- 
petent, 1. is true, to offer either oblations of food or libations 
of water; but. even in their case the doctrine of spiritual benefit 
is not forgotten. Thus, for instance, the lowest amongst them, 
namely, the learned Brahmin of the same village, is allowed to 
come in upon the express ground that “the virtue of the deceased 
proprietor is renewed by the acquisition of fresh ment through 
the cirenmstance of his wealth devolving on a Brahmin “ — 
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verse 26, Section VI, Chapter XI, This, no doubt, is an 
extreme case of the kind ; but we. wish to draw particular 
attention to it as an instance of the extreme solicit ide evinced 
by the author of the Dayabhaga to provide for the spiritual wel- 
fare of a deceased proprietor. Again, when we come to look 
at the internal arrangement of each of the:e classes, so far as 
the details of such arrangement are actually given in the 
Dayabhaga, we find that the same principle is always kept in 
view. Thus among the sapindaxs those who are competent to 
offer funeral cakes to the paternal aneestors of the deceased 
proprietor are invariably preferred to those who are competent 
to offer such cakes to his maternal ancestors only ; and the 
reason assigned for the distinction is that the first kind of cakes 
are of superior religious efficacy in comparison with the second, 
Similarly, those who offer a larger number of cakes of a particular 
deseription, are inYariably preferred to those who offer a less 
number of cakes of the same description ; and where the number 
of such cakes is equal, those that are offered to nearer ancestors, 
are always preferred to those offered to more distant ones. 
The same remarks are equally applicable to the sa4én/yas and 
samanodocas ; but it would be tedious to enter into further 
details. 


Having shown by the preceding observations that the 
principle of spiritual benefit is the sole foundation of the 
theory of inheritance propounded in the Dayabhaga, we proceed 
to determine whether the particular claimant before us, namely, 
the son of a paternal uncle’s daughter is competent to confer 
any such benefit on the deceased proprietor. We are of opinion 
that he is, and we may add that this point was not even cons 
tested before us by the pleader for the respondents. 


That the paternal uncle’s daughter’s son of a Hindu is one 
of his sapiadas, is « proposition beyond all controversy. The 
whole doctrine of sayinde is contained in the following passage 


of the Dayabhaga, 


“Since the father and certain other ancestors partake of three 
oblations as participating in the offering at obsequies, and 
since the son and other descendants to the number of three, 
present oblations to the deceased (or to be shared hy his manes) 


~ &* # 
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and he who, while living, presents an oblation to an ancestor, 
partakes when deceased of oblations presented to the same 
person ; therefore, such being the ease, the middlemost of 
seven who, while living, offered food to the manes of ancestors, 
and when dead partook of offerings made to them, beeame 
the object to which the oblations of his descendants were 


addressed in their life-time, and shares with them when they are 


deceased the food which must be offered by the danghter’s son 
(and other descendants beyond the third degree). Hence, those 


‘ancestors to whom he presented oblations and those descendants 


who present oblations to him, partake of an undivided offering 
in the form of (pinda) food at obsequies. .Persons who partake 
of such offerings are saptwilas’—Colebrooke’s Dayabhaga, 
Chapter XI, Section I, verse 38. 


It iselear from the above passage, that if two Hindus are 
bound during the respective terms of their natural life to 
offer funeral oblations to a common ancestor or ancestors, either 
of them would be entitled after his death to participate in the 
oblations offered by the survivor to that ancestor or ancestors ; 
and hence it is that the person, who offers those oblations, the 
persons to whom they are offered, and the persons who partict- 
pates in them are recognized as sapindas of each other. That 
this definition of saprud« is good for all purposes of inheritance 
is conclusively shown by the very next verse, which says :— 
“This relation of saminda (extending no further than the fourth 
degree) as well as that of sakn/yax has been propounded 
velatively to inheritance.’—Colebrooke’s Dayabhaga, Chapter 
XI, Section I, verse 3°. 

In order to apply this definition to the particular case under 
our consideration, we think it necessary to make a_ few 
preliminary observations on the ceremony of Paréuna Shraddh 
which has been already referred to in an earlier part of this 
judgment. This ceremony consists in the preseatation of a 
certain number of oblations, namely, one to each of the first 
three ancestors in the paternal and maternal lines respectively, 
or in other words, to the father, the grand-father, and the 
great-grand-father inthe one line, and the maternal grand-father, 
the maternal great-grand-father and the maternal | crent-cmreat- 
grand-father in the other, It is for this reason that this 
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ceremony is frequently referred to in the Dayabhaga under the 
name of the Vrvipoorshick pind, or pind relating to three an- 
eestors, and itis through the oblations presented at this cere- 
mony that the relation of sapivdy propounded in that treatise 
admittedly arises. Every Hindu is bound by his religion to 
perform this ceremony ; for his own salvation, which ts tutimately 
connected with that of his ancestors, is absolutely dependant 
on such performance ; and of all the ceremonies prescribed by 
that religion it is therefore the most important. 


Such then being the nature of the Parbuna Shradd& aud 
of the obligation to perform it, it is clear that the deceased 
proprietor was just as much bound to fulfil that obligation as his 
paternal uncle’s daughter's son, who is now claiming his estate 
by right of inheritance. Now it is obyious from the very 
position of the parties that the maternal great-grand-father and 
the maternal great-great-grand-father of the latter are no other 
persons than the paternal grand-father, and the paternal 
creat-crand-father, respectively, of the former ; and the con- 
elusion is therefore inevitable that they are sepindas of each 
other according to the strictest interpretation of the Dayabhaga. 

The deceased proprietor was bound to offer funeral -cakes 
to his own paternal grand-father and paternal great-grand-father 
during his life-time ; and he is, therefore, eotitled after his 
death, to participate in the cakes that are now offered to those 
very persons by the son of his paternal uncle’s daughter. 


But there is another mode for arriving at the same conclusion. 
The deceased proprietor, it will be seen, was the erand-son 
of the maternal great-grand-father of the appellant ; and it ts 
admitted that the grand-son of the maternal great-grand-father 
is entitled to inherit as a supiuda according to all the authorities 
current in the Bengal School. Tf, therefore, the deceased 
proprietor was a supiada of the appellant, it would necessarily 
follow from the very definition of that term that the latter 


is also a sapinda of the former ; for if 4 is connected with B | 


through the medium of - undivided oblations, the conclusion 
ig irresistible that B is also connected with / through the same 
medium. There is, however, an important distinction between 
the two cases to which particular attention is required. The 
oblations which the deceased proprictor would have offered to 
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his own paternal erand-father and paternal creat-grand-father 


1 cess 
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‘would have gone to the maternal ereat-grand-father and the Gars Govind Shaha 


> 
t 
a maternal eveat-great-grand- -father of bis paternal uncle's 
+ daughter's son; whereas the oblations offered by the latter to his 
own maternal great-grand-father and maternal great-great-gra nd- 
father would go to the paternal grand-father and the paternal 
_ great-grand-father of the former. Now, it has been already ob- 
if served that according to the Dayabhaga, oblations offered to 
paternal ancestors are of higher spiritual value than — those 
— offered to maternal ancestors; so that it ts clear that the 
* appellant is a much nearer sapiuia of the deceased proprietor 
ee than the deceased proprietor was of the appellant. 


ae Having shown by the foregoing observations that the ‘son 
* of a paternal uncle’s daughter is fully entitled to come w ithin 
J the principle of spiritual benefit, which constitutes the funda- 


mental basis of the law of inheritance propounded in the Daya- 

_ bhaga, we will now proceed to examine the various objections 
that have;heen urged before us against his right to suececd 
as an heir. ~ 


~ It has been contended that the sun of a paternal uncle’s 
daughter has been nowhere mentioned as an heir in the Daya- 
_bhaga. “We are of opinion that this objection is entitled to no 
weight whatever. Every one who has gone through the Daya- 
bhaga must have perceived that the specifie enumeration of 
each individual heir was not the object which the author had 
P in view. It is perfectly true that a few of the heirs have been 
* ‘mentioned by name here and there; but the great majority of 
them have been left to Le determined by the application of the 
principle of spiritual benefit. Thus, of the numerous relatives 
Kn who are entitled to come in as sapiudas by virtue of their 
— tight to offer oblations to the maternal ancestors of the deceased 
— proprietor, the maternal uncle is the only one who has been 
— wmentioned by name, ‘Then, again, among the shv/yox or kins- 
9 — men connected by divided oblations, the grand-son’s @rand-son 
xt is the only person who has been “specitically enumerated ; 
and of the samavodacas, or kinsmen connected by libations 
of water, not one even ha, been so ennmerated. In the face 
— of all these facts, it is impossible to contend that the mere 
— absence of specific ennmeration is any ground whatever for 
*8 40 B 
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excluding one single individual who is really competent to 
fulfil the conditions of heirship laid down in the Dayabhaga 
itself. 


It has been farther contended that the order of succession ~ 
specitied in the Dayabhaza down to the susn/yas is so precise and 
complete by itself that. there is no room left for the introduction of 
the paternal unele’s daughter's son, who, if he is entitled to come 
in at all, must come in amony the earlier class of heirs, namely, 
the sopindax, Weare of opinion that this objection too mast 
fail. If the Dayabhaga were a work of the same character as the 
Dayakrama Sungraba of Sree Kishen ‘Tarkolunkar, which doce not 
pretend to do any thing more than to liy down a mere table 
of suceession or categorical list of heirs, there might have been — 
some foundation for this argument. But, when we consider 
that the real object which the author of the Dayabhaga had in 
view, was to establish a general principle of his own, and not to 
vo through all the particular applications of that principle, as is 
evident from our answer to the first objection, it is impossible 
to attach any weight to an argument of this sort. If the claimant 
in this ease bad been the son of a maternal uncele’s danghter 
or some other relative of the same description, who is merely 
competent to offer oblations to the maternal ancestors of the 
deceased proprietor, no sueh objection could have — been 
possibly urgel against him according to the strietest inter- 
pretation of the Dayabhaga. Why, then, are we to suppose 
that the author of that work intended to exclude the son of the 
paternal uncle’s daughter, when it it beyond all question that 
he is competent to offer oblations to a much higher class 
of ancestors, namely, the paternal? Why, in fact, are we to 
suppose that the enumeration of the one class of sapindas was 
intended to be exhaustive, whilst that of the other and a far 
inferior class was intended to be merely illustrative * If doubts 
are still entertained on this point, we have only to refer to the 
provisions of verse 19, section VI, chapter XI of the Daya- 
_bbaga. The following | is a literal translation of that verse from 
“the original : 


“Therefore, a kinsman who is allied by a common oblation as 
presenting funeral oblations called the Traipoorshick Pind iw 
the family of the father, or in that of the mother of the 
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deceased owner; such Lindman having sprung From his fof, or 1S70. ; 
stock, though of different male descent, as bis own daughter's Garu Govind Shabe 


‘ son or fix father's daughter's sou, eve., ov having sprung from a Pee Lal. 


‘different stock, a« Aix waternal uacte, cte., Lis heir) and the 
text (To three must libations, etc.) is intended to propound the 
succession of such kinsmen, and the subsequent passage (‘To 
the nearest sapiuda the inheritance belongs) must be explained : 


— meant to discriminate them according to their degree of 


: 


J 
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proximity.” 

- Now, it is beyond all question, that the son of a paternal 
uel? s daughter is a supiuda of the same deseription as the son 
of the father’s daughter; and if it is once conceded, as it must 
be that the word “ ete.” used after the words “‘ maternal unele,” 
is comprehensive enough to include every relative who is com- 
petent, like the maternal uncle, to offer funeral oblations to the 
maternal aucestors of the deceased proprietor, we do not see any 
reason whatever why the same word “ ete.,” which is also used 
after the words “ father’s daughter’s son,” should not be con- 
sidered as comprehensive enough to include every relative, who 
is competent, like the father’s daughter's son, to offer such 
oblations to his paternal ancestors. It is perfectly clear that 
both the texts of Menu relied upon in this verse are as general 
in their character as possible ; for the name of a ‘single heir is 
not mentioned in either of them. Why, then, are we to suppose 
that the author of the Dayabhaga intended to limit the operation 
of those texts in the case of those sepiadex who are competent 
to offer funeral oblations to the paternal ancestors of the 
deceased proprietor at the very time when he was extending that 
operation to every sapiade who is competent to offer such 
oblations, to his maternal ancestors only * Surely, if thie had 
been the real object of the author of the Dayabhaea, in open 
defiance of his own construction of Menu, who is universally 
regarded as the highest authority on all questions of Hindu Law, 
he would have not only expressed it in a laneuage which eonld 
not possibly be mistaken, but he would have also assigned some 
reason, zood, badd, or indifferent, to justify such a eross depart nre 
from the very principle whieb he has so often declared to ba 
the fundamental basis of all his speculations. On the contrary 
let us consider for one moment what he has himself stated tn 
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verse 30, section VI, chapter XI. ‘This verse, which contains 


tance, as is clear from the very position which it occupies in the 
Dayab runs as follows :— 


“Tp like manner, the appropriation of the wealth of the — 


deceased proprietor to his benefit in the mode which has been 
stated, shon/d in every case be deduced according to the specified 
order 

Here, then, is a positive injunction to determine every case 
relating to the law of inheritance according to the doctrine of 
spiritual benefit; and it is distinctly stated in the very next 
verse that this doctrine has the fullest sanction of Menu and 
other sages, from whom the whole Hindu Law is derved. 
The word “ deduced” used in the passage above quoted demands 
particular attention. If the author of the Dayabhaga had 
supposed that all the details connected with the law of succes- 
siou had been “finally settled by himself, no necessity for any 
kind of deduction whatever could have possibly existed; and on 
such a hypothesis, all that he would have required us to do 
would have been merely to follow those details according to his 
own directions in each particular case. It has been said that 
the words “ according to the specified order” would rather to to 
support such a hypothesis; but it is clear that the specification 
referred to in this place is no other than that contained in the 
preceding verse which merely says “‘ that the order of succession 
is regulated by the degree of benelit.”’ 


Lastly, it has been urged that the precise position which the 
son of a paternal uncle’s daughter would be entitled to hold 
according to the principle of spiritual benefit, would interfere 
with that which has beén assigned by the author of the Daya- 
bhaga to some of the heirs specified in the earlier part of 
Chapter XI. Whether this is really the case or not, we need 
not pause to enquire, for what we have to determine in the 
present case is not the precise position which the son of a 
paternal uncle's daughter is entitled to occupy in the category 
of heirs, but whether he is entitled to inherit at all. If the 
author of the Dayabhaga has in fact given to any particular heir or 
heirs a position which ts not strictly consistent with the principle 
which he has himself laid down for our guidance, the utmost 


the final resumé of all his discussions on the subject of inheri-— 
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» be said is that that particular heir or heirs should be —— 
— that position. But this circumstance, even if Guru Govind Shaba— 
canna be accepted as a sufficient reason to justify the total Auwud tale 


1 of one single-individual who is really competent to 
all the requirements of that principle. If in any case 
ay arise hereafter, it should becom: necessary for us to 
— the precise position which the son of a paternal : 
sle’e daughter is entitled to hold is the order of succession, 
1e question would fairly arise, namely, whether the cetails 
of a work like the Dayabhaga ought to be permitted to 
“ — the principle upon which it is admittedly based. We 
have: already shown that according to the author's own inter- 
| pretation of Menu, the nearest heir is he who is competent to 
_ confer the greatest amount of spiritual benefit on the deceased 
roprietor. But if, in any case, we are bound to depart from 
that interpretation merely becanse he himself has done so we 
do not see any reason whatever why we should add to the 
| inconsistency by pushing it further than the requirements of 
— that particular case. “ Decision must not te made,” says 
_ GBrihuaspati, “solely by having recourse to the fetter of 
"written codes; siuve tf no decision were made  aceording 
lo the reason of the law there might be a fatlnre of justice.” 
That this rule of construction is perfeetly consistent with 
the dictates of good sense and natural justice, is beyond 
all question; and that we ean safely accept it for our 
— guide in the pressnt ease, is evident from the fact that the 
authority of its framer is repeatedly acknowledged in the 
Dayabhaga itself, to be one of the very highest on all questions 
As relating, to the Hindu Law of Succession. 














For the foregoing reasons, we are of opinion that the son 
of a paternal uncle’s daughter is entitled to be recognized as 
 #n heir according to the Hindu law current in the Bengal 
J School. 

 Peacocx, C. J—I coneur in the above judgment, and | 
would add that the above view is borne out by the Dyacrama 
* Sungraha, Chapter I, section LO, para. 9, where it is said, 
4 "In default of the paternal grand-father’s daughter's son, the 
unele’s daughter’ s son succeeds, because he presents two oblation- 


in which the deceased owner participates uamely, to the owner’: 
_ 
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a | "paternal, grand- father ‘and great-grand-father (i.¢., his own ~ 
1 Shab maternal ureat-grand-father and great-great-grand-father).”’ 
i Kemer and Macruerson, JJ.—Concurred. 


Honnoustk, J.—I adhere to my original judgment given on 
J— the reference, and I concur in this judgment as practically in 
— accordance with my own, 

Nore.—This case loys down that under the Dayabhasa the doctrine of ~ 
spiritual benefit is the guiding principle in ascertaining whether a person is in 
the line of possible heirs to a deceased person as also in fixing his position in the 
onder of succession; and although it has been maintained by very learned 
Hioda lawyers that this rale does not correctly represent the doctrine of 
Jimutavahana, it must now be taken as firmly established, 


* 


The principal benetit that is generally kept in view in this connection, is 
that derived from the offering of pindas at eraddhes of the description known ax 
purcana svraddhue which are performed on occasions of which the principal is 
the Mahaluyga or the Amabasga day immediately preceding the Darga Paja in 
autumn 


At a parrana sraddha a Hindu is bound to offer pindas to his deceased 
father, grand-father, and creat-grand-father, as well as to his deceased maternal 
grand-father, maternal great-grand-father and maternal groat-great-grand.- 
father, Thos the only persons from whom «4 deceased person can directly 
receive pindas at a purvana sraddhe are his son, grand-son, or great-grand-son 
and hie daughter's son, son's daughter's son and grand-son's daughter's son. 


A deceased person moreover by virtue of a ceremony known as the Sapindus 
kerane participates in pindas directly offered to any of his three immodiate 
paternal ancestors. It follows therefore that « deceased person enjoys pindas 
offered by a person who stands in the relationship of son, rranml-son, great-grand.- 
son, daughter's son, son’s daughter's son or graud-son's daughter's son to any 
of his three immediate paternal ancestors, 

Benetit through enjoyment of pindas does not go farther, aud the roasoning 
by which the maternal relations are sought to be brought in as confererse of 
spiritun! benetit is no doubt open to criticism. They offer no pindas to the 
deceased por any in which he can participate; but it is said that by offering 
pindas to his three maternal ancestors to whom he, while alive, was bound to 
offer pindas, they confer some sort of spiritual benefit on him. 

All these relatives. namely, the direct givers of pindas to the decoased, the 

- offerers of pindas i in which the decease: participates and the maternal relations, 
who are connected with the deceased in respect of the offering of pindas 
simply because they offer pisdas to bis maternal ancestors to him he too was 
bound to give pinddos, are regarded by the Dayabhaga os Sapindas within the 
meaning of the text of Monn 


‘qa: Alay see ae wt Hee | | 
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, After them come the Subalyae and then the Samanodakas, 
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The facts of the case were that the plaintiffe Anund Laloand others, who 
were fifth in descent from the great-grand-father of one Gangadhar deceased, 
sued to set aside an alienation made by Gangndhar’s widow in favour of the 
defendant Gura Govind who was the appellant before the High Court; one 
Panchanan who wos Gangndhar's uncle's dovehter’s son was in existence, and 
the point, was that if Poanchanon wae in the line of enuccession, the plaintiffs 
who were merely Solkulyas were not entitled to maintain the suit, as 
Panchanan, being « Sapinde would be the preferential heir, The contest 
therefore was between Sapinda anda Sokulya. Ina later case where the 
contest was between two persons brth of whom were Sepindas, namely a 
brother's danghter’s son and a paternal grand-father’s great grand-sou, it has 
been hell that the former who is not mentioned in the Dayabhaga could not 
succeed in preference to the latter who is there mentioned, on the 
ground that the amount of benefit conferred Le him may be greater than 
that conferred by the Intter, (Hori Pan ©. Bama Chorn, LL R., 
15 Cale. 780. The reader will observe that this point was left open in the 
principal case, 
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SELECTION OF LBADING CASES. 


 JOTINDRAMOHUN TAGORE 
| . ve 
GANENDRAMOHUN TAGORE. 
[Reported in L. R. Sup. I, A. 47; 9 BOL. RB. P.O. 807; 
18 W. R., 8592} 


The following judgment was delivered by 





Mr. Justice Wii.es.—These were consolidated cross-appeals 
from a decree of the High Court of Judicature in Bengal 
(Appellate side), disposing of numerous questions touching the 
right of succession to valuable property, partly ancestral and 
partly acquired, of the late Honourable Prosonnocumar Tagore, a 
Hindoo inhabitant of Caleutta, who died on the 50th of August, 
1868, leaving his only son, the plaintiff, and two widow 
daughters, with six grandchildren, the children of daughters, 
him surviving. 

The defendants are three of the trustees and executors under 
the will of Prosonnocumar, dated the 10th of October, 1562, 
together with the persons in existence who claim a beneficial 
interest under the will, other than legacies and annuities (which 
are not disputed). The trustees and executors are Opendramohun 
Tagore, and Jotindramohun Tagore and Dargapersaud Mookerjee. 


Jotindramohun Tagore is nomed as the first tenant for life 
and he had, and has, no son. 


The defendant Sourendramohun Tagore (named in the will 
Shooshendramohun Tagore) is also named as tenant for life. 


The defendant Promodecumar ‘Tagore (a minor) is the son 
of Sourendramohun Tagore, and was born in the lifetime of; 
the testator. He is described as tenant for life. 


The remaining defendant, Suttendramohun Tagore (a 
minor) is the grand-son of Lulitmohun Tagore, who was 
dead at the date of the will, He was ‘Boia in the lifetime 
of the testator, His father and grand-father died before the | 
testator. If the will be valid, he is entitled * an estate in tail 
male, - 


It does not, appear that any other person — beneficially 
interested is in existences The fourth trustee -has not ‘acted, 
though he does not appear to have renounced, No —— as 
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to parties has been raised, except as to the alleged want of any 
description of the capacity in which Jotindramohun ‘Tagore 
has been used. The latter point was not argued before their 
Lordships, and they see no reason for donbting that the High 
Court rightly over-ruled it. 

The will provided for the testator’s daughters and grand- 
‘ehildren, but made no provision for the plaintiff, stating that he 


had been already provided for in the testator's lifetime. That 


provision was made by nuptial gift on the occasion of the 
plaintiffs marriage in the year 1543, wheu there was settled 
npon him absolutely, by his father, a zemindari, which then 
fetched rupees 7,000 per annum, and the present value of which 
the plaintiff does not state. Upon the death of the plaintiff's first 
wife, his father also paid him the value of her jewels, to which 
he laid claim. The explanation of the exclusion of the plaintiff 
from any further provision by this will is supplied by the fact 
that he had become a Christian in the year 1851. No proceed- 
ings of exclusion or degradation had. however, followed or been 
attempted. Nor does any such question arise as was discussed 
in Aérafam v. Abraham * as to the law applicable to the 
convert’s own property or as to the personal relations of him 
and his family, The Act NNI of 1850 appears to their Lordships 
to be conclusive to show that this change of relirion does not 
affect the plaintiff’s right of inheritance or suit. 

As the present litigation turns upon the validity of the will, 
it will be convenient to state its effect, eiting in terms those 
parts of it which call for interpretation. It was in the English 
language. 

After reciting that the testator had acqnired in severalty 

‘large estates, both real, and personal, partly ancestral, but for the 
most part by his personal industry, and that the testator had 
already made such provision for his son Ganendramohun Tagore 
(the plaintiff) as he considered sufficient, and that Ganendramohun 
Tagore would “take nothing whatever under the will,’’ it pur. 
ports to give all the testator’s property to four truetees, of whom 
_ Jotindramohun Tagore was one, “ their heire, executors, adminis- 
~ trators, representatives, and assigns,” upon trust, 
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of members of his family,and such jewels, cte., as the person or 


or the income, or surplus income thereof, shall wish to retain for 
his and their own use ’’), to pay funeral expenses, debts, and ordi- 
nary legacies within a year after his death,and to sell and to convert 
the rest into money and securities, and invest the proceeds in 
the name of the trustees, with power to change the securities : 


To pay annuities afterwards given (except 1,000 rupees a 
month afterwards given for worship) and legacies payable after 
the investment: and 


“ After payment of such annuities and legacies do and shall 
pay the surplus unexpended of the said interest, dividends, and 
annual proceeds unto the person or persons who for the time 
being shall under the limitations and directions hereinafter 
contained and expressed, be entitled to the beneficial enjoyment 
of my real property, or of the rents and profits or surplus rents 
and profits thereof ; and so soon as all of the said annuities and 
legacies shall have fallen in and been fully paid and satisfied, 
do and shall stand possessed of and interested in the said trust 
moneys and securities, and the interest, dividends, and annual 
proceeds thereof, in trust absolutely for the person or persons 
entitled under the limitations and directions hereinafter con- 
tained and expressed, to the beneficial or absolute enjoyment of 
my said real property :” : 

And as to “realty or immovable property,” or of the nature 
of realty, “to apply the profits in aid of the income of the 
personalty in payment of debts, legacies, and annuities :”’ 

To pay 1,000 rupees a month for the worship of idols : 

And the residue “to the person or persons” for the time 
being entitled to the beneficial enjoyment of the real estate 
under the subsequent directions of the will “for the absolute 
use of such person or persons respectively,” and the will 
desires that the “trustees or trustee shall hold the said r 
estate generally for the use and benefit of such Jast mentioned 
person or persons for the time being, so far as is consistent 
with the trusts and provisions” of the will; that after. pay- 
ment of expenses of management, the person or persons for 
the time being entitled to the beneficial enjoyment of the real 





As to the personalty (except jewels, ete., in the personal us¢- 


persons for the time being beneficially interested in the real estate 
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property, or of the income or surplus thereof, should receive 
rupees 2,500 a month,and that the legacies and annuities should 
be paid gradually out of the balance, with interest at 5 per cent. 


The will then directs as follows:— 


“ And so soon 4s all the legacies, and annuities (save nnd except the said 


sum of rupees 1,000, for the worship of the said idols), given by this my will, 
shall have fallen in or been paid and fully satistied, then in trust forth- 
with, to convey the said real estate and premises unto and to the ase of 


the person who shall ander the limitations and directions herein contained 
be entitled to the beneficial interest thervin, with and subject to anch and 
the like limitations, provisions, and dirvctions as are hereinafter contained 
and expressed of and concerning the said real estate, so faras the then 
conditions of circumstances will permit, and so far (but so far only) as such 
limitations or directions can be iutroduced into any deed of corveyance or 
sottlement without infringing upon or violating any law against perpetuities 
which may then be in force, and apply to the said real estate or the convey- 
avice or settloment of it as last aforesaid (if any such law there shall be).” 


All the gifts, ete., in the will are declared to be subject to 
the bequest to the trustees, and to the provisions and declarations 
with reference thereto. 


The will, then, after reciting that the testator’s father had 
established certain idols at Mollajohur, and had given a talook to 
supply the means for their worship, and that such provision was 
insufficient, gives the rupees 1,000, before mentioned, per month 
for the purposes of the worship. 

Provisions follow for the members of his family, other than 
the plaintiff, by annuities and legacies, to vest upon the testator’s 
death. ‘hen follow provision, for servants, for charities, and for 
founding the Tagore Law Professorship. 

The will then disposes of the real property as follows :— 

“And whereas lam, amongst other property, possessed of and 
entitled to a zemindari or talook callel Perzunnah Patleadah, and 
Kismut Patleadah, in Zilla Rungpore, subject to an annual consoli- 
dated jumma, payable to government, of rupees 40,555-15-3, and I 


am also possessed of and entitled to other estates and property in 


Zilla Rungpore and other districts, and also to a ehaut, which | 
have erected and built on the river bank side of the Strand Road 
in Caleutta, and also to land and buildings opposite thereto, abut- 
ting on and near to the said road, and also to the Boitakkhanah 
house, land and premises, where 1 usually reside, and also to 
various other parcels of real estate. And whereas the fre yjnent 
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division and sub-division of estates in Bengal is injurious alike to 
the families of zemindars and to the ryots, who are in con- 


“sequence oppressed by numerous and needy landlords having con- 


flicting interests, whence atise disputes and litigations. And 
whereas I have bestowed much time and money on the improve- 
ment of my estates and of the condition of the ryots and tenants 
thereof and I am desirous that such improvements should continue 
to «o on, and should not be interrupted by any division of the said 
estates, or disputes concerning the same: Now, therefore, I give 
and devise (subject always to the devise to the said Romanauth 
Tagore, Opendramohun ‘lagore, Jotindramohun Tagore, and 
Durgapersaud Mookerjee hereinbefore contamed) all the real pro- 
perty of what particular tenure, nature or kind soever, and also 
library, borses, carriages, farmyard, furniture of the Boitak- 
kannah, jewels, gold and silver plates, ete., whieh I shall, at 
the time of my death, be possessed of or 
and for 


entitled to, to 
and subject to the following 
provisions and declarations, that is to suy:—Unto and to 
the use of the said Jotindramohun Tagore, for and during 
the term of his natural life; and from and after the determina- 
tion of that estate, to the use of the eldest son of the said 
Jotindramohun Tagore, who shall be born during my life for 
the life of such eldest son ; and after the determination of that 
estate to the use of the first and other sons succes-ively of the 
said eldest son of the said Jotindramohun Tagore, according to 
their respective seniorities, and the heirs made of their respective 
bodies issuing successively ; and upon the failure or determination 
of that estate, to the use of the second and other sons of the said 
Jotind:iamohun Tagore, who shall be born during my life sueces- 
sively, according to their respective seniorities, for the life of each 
of such sons respectively; and upon the failure or determination 
of that estate, to the use of the first and other sons successively 
of such second or other sons of the said Jotindramohun Tagore 
and the heirs male of their respective bodies issuing, so that the 
elder of the sons of the said Jotindramohun Tagore born in my 
lifetime, and his first and other sons successively, and the heirs 
male of their respective bodies issuing, may be preferred to and 
taken before the younger of the sons of the said Jotindramohun 
Tagore born in my lifetime, and his and their respective first 


the following uses, 
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and other sons successively, and the heirs male of their aaa 
* respective bodies issuing ; and after the failure or determination —_Jotindramohun 
of the uses and estates hereinbefore limited, to the use of — 
“each ‘of the sons of the said Jotindramohun Tagore, who shall be —— 
born after my death successively, according to their respective 
seniorities, and the heirs male of their respective bodies issuing, 
so that the elder of such sons and the heirs male of his body 
ve may be preferred to and take before the younger of such sons and 
e heirs male of their and his respective bodies issuing ; and 
after the failure or determination of the uses and estates herein- 
before limited, then to the use of Sushendramohun ‘Tagore, the 
second son of my brother, Hurrocoomar ‘Tagore, for the term of 
his natural life ; and after the failure or determination of that 
estate,—”’ 
: Then to the sons of Sourendramohun Tagore and their sons, 
and the heire male of their body respectively, in like manner as 
for Jotindra’s, and after the failure or determination of the said 
several estates and uses, to the first and other sons, and their sons, 
and the heirs male of their bodies, of Lullitmohun ‘Tagore 
successively and respectively in like manner as in the case of 
the sons of Jutindra and Sourendra, Like limitations as to 
other persons, as to which no further question arises. 
Then follows a provision that adopted sons shall be deemed 
sons of the body within the will, but be postponed to actual 
issue of the body. 
J The will then contains a special provision for preserving 
' strictly the character of the estates of inheritance which it 
proposes to create, as follows :— 


” 
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4 And I declare that in the construction of this my wall, sons by 
adoption’ shall always be deemed younger than, and be postponed 
fo sons who are the issue of the body of their father, and that 
b the elder line shall always be preferred to the vounger, and that 
ba every elder son of each hetr in suecession by descent, and, failing 
descent, by adoption, and his issue or heir male by deseent, and, 
failing descent, by adoption, shall be preferred to every younger 

son and his issue or heir male by descent or adoption, to the 
> exclusion of females and their descendants, and to the exelusion 


4 


of all rights and claims for provision or maintenance of any 


3% 


person, male or female, out of the estate. 






SELECTION OF LEADING CASEs. 
It next provides that such estates of —— shall not be 
alienable, as follows :— 


“And | declare my will and intention to be to settle and 
dispose of my estate in manner aforesaid as fully and completely 
as a Hindu born and resident in Bengal may give or control the 
inheritance of his estate, or a Hindu purchaser may regulate 
the conveyance or descent of property purchased or acquired 
by him, and subject to any law or custom of England whereby 
an entail may be barred, affected, or destroyed. ”’ 


Then follows a proviso for cesser and limitation over of the 
estates, whether for life or inheritance, in case of any part of 
them being permitted by any holder “to be sold for arrears of 
Government revenue, ” or in case of failure “ to keep up in a due 
state of repair, and to use as his residence in Calcutta,” the 
testator’s house and furniture, ete., in which case the person 
next in succession is to take as in case of death, 


‘There follows a power to improve and to make leases for 
twenty years without fine, and with power of re-entry. 

The remainder of the will consists in directions to the trustees 
as to management and a power of appointment of new trustees 
in ease of death, refusal, or incapacity ; and it appoints the 
trustees to be executors, and gives certain powers to “* the acting 
executors or executor.” 


There are two codicils. The first makes further provision 
for the children of a daughter. It speaks of the testator’s 
“trustees or trustee.’ The second revokes that portion of the 
will which relates to worship and charity, which it states to 
have been otherwise provided for by the testator. 


The plaint, after stating these facts, alleges that the 
trustees and executors have, agaivst the directions in the will, 
improperly sold or disposed of a portion of the corpus of the 
personal estate, ¢ Consisting. of Company’s paper, and that there 
is danger of future waste. 

The plaint prays in substance that it be declared 

1. That the plaintiff, as only son and heir-at-law, is entitled 
to represent the estate ; 

2. That the testator had no absolute power of —— 
especially of ancestral estate ; : 


. 
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3. hat the trusts os to the residue, after payment of the 
testamentary expenses, legacies, and annuities, are void, or at 
least void, save so far as they give Jotindramohun Tagore a 
life-interest, and that plaintiff is entitled after Jotindramohun 
Tagore’s death ; 

4. That the plaintiff is entitled to an account of the 
property, and the declaration of the rights of the parties, and 
incidental relief by receiver, injunction, and otherwise for 
securing his interest, and an adequate maintenance, if he be wot 
declared entitled to an immediate interest ; and 

5. For further relief. 


The answer of the trustees and executors, and that of 
Sourendramohun ‘Tagore, admit the main facts, with some 
qualifications not at present material ; and that of the trustees 
and executors denies that they have improperly disposed of the 
estate. They submit that the will is valid, and ask for proper 
declarations and airections. 


The infant defendants respectively pray that their rights, if 
any, may be protected by the Court. 

The following issues were settled by the High Court — 

“ First-—Does the plaint disclose any cause of action ? 

« Second.—Did the testator die intestate with respect to any 
and what portion of his estate? 

© Third.— Was any and what part of the immoveable property 
of the testator ancestral estate, and if so, had the testator 
power to dispose thereof by will ? 

“ Fourth —Are any and which of the gifts or limitations 
contained in the will and codicils of the testator void in law * 

* Fifth—What are the rights of the parties respectively 
under the will and codicils ? 

© Sirth.—W hether the plaintiff is entitled to any and what 
maintenance out of the estate of the said testator * 

« Seventi.— Whether the executors, defendants, have misap- 
plied any and what portion of the testator’s estate *”’ 


At this stage, the cause was heard before the High Court 
(Ordinary Original Civil Jurisdiction), and the learned Judge, 
Mr, Justice Phear, dismissed the plaint. 
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‘Upon appeal before the High Court (Appellate Jurisdiction), 
present Chief Justice Peacock, and Mr, Justice Norman, it 
was decreed— 


(a) That the decree of the Lower Court be reversed ; 
(4) That the plaint in this suit does disclose a cause of 
action ; 


(ce) That Prosonnacumar ‘Tagore, the testator in the» 
pleadings, did «die intestate as to certain portions of — his 
property ; 


(v7) That part of the immoveable property of the said 
testator was ancestral estate, and that he had a right to dispose 
thereof by will ; - 


(ce) That the plaintiff is not entitled to any maintenance ; 


(f) That the devises and gifts to Jotindramohun Tagore 
for life are valid, and that (subject to debts, legacies, and 
annuities), he is entitled during his life to the beneficial enjoy- 
ment of the real property, and that he is entitled until the 
lezacies and annuities shall fall in and be satisfied, to receive 
the sum of rupees 2,500. a month ont of the net rents of the im- 
moveable property, and also the surplus rents of the said 
immoveable property, and the wunexpended surplus of the 
interests, dividends, and annual proceeds of the moveable 
property which shall, from time to time, remain unexpended ; 

(g) ‘That the said Jotindramohan Tagore is entitled for life 
to use and enjoy the library, jewels, and other personal property 
directed to go with the real estate ; . 


(4) That it is not necessary to come to any further finding 
upon the residue of the fourth issue, or to make any declaration of 
rights so far as they relate to the immoveable property, or to 
any portion of the rents thereof, or as to the surplus ineome of 
the personalty, so long as the debts, legacies, and annuities are 
unsatisfied ; 


(f) That the trust as to the personal estate, after the 
annuities and legacies given by the will shall have fallen in 
and been fully satisfied, is void and invalid, and that the 
beneficial interest in euch personal estate is vested in the 
plaintiff, as the heir and representative of the said testator ; 





* 


1 





liinDle Law. 


(4) ‘That the executors and trustees are bound to. render 
to the plaintiff au account ; 

(/) And after disposing of the costs, it was ordered and 
deereed ; | 

(wm) That the case may be remanded to the Lower Court, 
with a réquest that it will try the sixth issue, and* return its 
finding thereon with the evidence, to the appellate Court. 


Thereupon appeals were preferred to Her Majesty in 
Council by the plaintiff, by Jotindramohun ‘Tagore, and by 
Sourendramdhun Tagore respectively, which have been  con- 
solidated, and the case was argued before this Board, when 


their Lordships adjourned the hearing in order to allow the. 


defendant, Suttendramohun ‘lVagore, who was not represented 
on the argument, the opportunity of being heard. Of that 
opportunity he has not availed himself, and the case is ripe 
for judgment. . 

The questions presented by this case must be dealt with 
and decided according to the Hindu Law prevailing in Bengal, 
to which alone the property in question is subject. Little or 
no assistance can he derived from English rules or authorities 
touching the transfer of property or the right of inheritance or 
succession thereto. Various complicated rules which have 
been established in England, are wholly inapplicable to the 
Hindu system, in which property, whether moveable or immove- 
able is, in general, subject to the same rule of gift or will and 
to the same course of inheritance. ‘The law of England, in the 
absence of custom, adopts the law of primogeniture as to inherit- 
‘able freeholds, and a distribution amony the nearest of kin as 
to personalty,—a distinction not known iv Hindu Law. The 
only trace of religion in the history of the law of succession in 
England is the trust (without any beneticial interest) formerly 
reposed in the Chureh to administer personal property— 
Dyke v. Walford.? Tn the Hindu Law of Inheritance, on the 
contrary, the heir or heirs are selected who are most capable 
of exercising those religious rites which are considered to be 
beneficial to the deceased. 


' Tutenmde dt for the sewenth. 
& Moore, P. C., 44, 
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: Whilst, however, rales of detail prevailing in England are ‘to 
be laid aside, there are general principles affecting the transfer 


of property which must prevail wherever law’ exists, and to 


which resort must be had in deciding several questions of an 
elementary character, which have been strongly argued in this 
case, and as to which there is no precise authority. 

The power of parting with property once acquired, so as to 
confer the same property upon another, must take effect either 
by inheritance or transfer, each according to law. 


Inheritance does not depend upon the will of the individual — 


owner; transfer does. Inheritance is a rule laid down (or in the 
ease of custom recognised) by the State, not merely for the 
benefit of individuals, but for reasons of publie poliey. | 

It follows directly from this that a private fudividuall who 
attempts by gift or will to make property inheritable otherwise 
than the law directs, is assuming to legislate, and that the gift 
must fail, and the inheritance take place as the law directs. 
This was well expressed by Lord Justice Turner in Soorjee- 
money Dossee v. Denobundoo Mullik?>—* A man cannot 
create a new form of estate, or alter the line of succession 
allowed by law, for the purpose of carrying out his own wishes 
or views of policy.” 

Another general principle applicable to transfers by gift 
(more liberally applied in the law of England to wills than to 
gifts fafer vivos) is, that a benignant construction is to be used, 
and that if the real meaning of the document can be reasonably 
ascertained from the language used, though that language be 
ungrammatical or untechnical, or mistaken as to name or 
description, or in any other manner incorrect, provided it 
sufficiently indicate what was meant, that meaning shall be 
enforeed to the extent and in the form which the law allows, 


Accordingly, if the gift confers an estate upon a man with 
words imperfectly describing the kind of inheritance, but 
showing that it was intended that he should have an estate of 
inheritance, the language would be read as conferring an estate 
inheritable as the law directs. 


Tf an estate were given to a man simply without express words 


* Domat, 2413, 
* © Moo. 1. A. 655; 4 W. R., P. C., 114; 1 Pandit P. C. J, 583. 
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of inheritance, it would in the absence of a conflicting context, 
earry by Hindu Law (as under the present state of law it does 
by will in England) as estate of inheritance. If there were 
added to such a gift an imperfect description of it as a gift of 
inheritance, not excluding the inheritance imposed by the law, 
an estate of inheritance would pass. 


If, again, the gift were in terms of an estate inheritable 


according to law, with superadded words, restricting the 


power of transfer which the law annexes to that estate, the 
restriction would be rejected, as being repugnant, or rather, 
as being an attempt fo take away the power of transfer which 
the law altaches to the estate which the giver has sufficiently 
shown his intention to create, though he adds a qualification 
which the law does not recognize. 


If, on the other hand, the gift were toa manand his heirs 
to be selected from a line other than that specified by law, 
expressly excluding the legal course of inheritance, as, for 
instance, if an estate were granted to a man and his eldest 
nephew, and the eldest nephew of such eldest nephew, and so 
forth, for ever to take as his heirs, to the exclusion of all other 
heirs, and without any of the persons so taking having the 
power to dispose of the estate during his lifetime,—here, inas- 
much as ah inheritance so described is not legal, such a gift 
cannot take effect except in favour of such persons as could 
take under a gift to the extent to which the gift is consistent 
with the law. The first taker would in this case, take for his 
lifetime, because the giver had at least that intention. He 
could not take more, because the language is inconsistent with 
his having any different inheritance from that which the cift 
attempts to confer, and that estate of inheritance which it 
confers is void. 


It follows that all estates of inheritance created by gift or 
will so far as they are inconsistent with the general law of 
inheritance are void as such, and that by Hindu Law no 
person can succeed thereunder as heir to the estates deseribed 
in the terms which in English law would designate estates tail, 

It remains, however, to be considered whether the persons 
deseribed as heirs in tail, or heirs of inheritance not recognized 
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by law are sufficiently designated to take successively by way of 
wift that which the will incorrectly assumes to give them as 
heirs, so that they may be regarded as a succession of donees 
for life, having the power and subject to the restrietions sought to 
be imposed by the will upon the saccessive heirs in tail, or whether 
the language of the will is such as to show that the first taker 
was to have an estate of inheritance according to law, and that 
the words of special inheritance may he said to melude such 
estate at least. and the residue be rejected as an attempt to 
impose fetters inconsistent with the law. 

This makes it necessary to consider the Hindu Law of gifts 
during life and of wills, and the extent of the testator’s power, 
whether in respect of the property he deals with, or the person 
upon whom he confers it. The law of gifts during life is of the 


simplest character. As to ancestral estate, it is said to be. 


improper that it should be aliened by the holder, without the 
coneurrence of those who are interested in the succession, but 
by the law as prevailing in Bengal at least, ' the impropriety 
of the alienation does not affect the legal character of the act 
(factum valet), and it has long been recognized as law in Bengal 
that the legal power of transfer is the same as to all property, 
whether ancestral or acquired, It applies to all persons in 
existence and capable of taking from the donor at the time 
when the gift is to take effect so as to fall within the principle 
expressed in the Dayabhaga, Chapter I, v. 21, by the phrase 
 relinquishment in favour of the donee who isa sentient person.” 
By a rule now generally adopted in jurisprudence, this class 
would inelude children in embryo, who afterwards come into 
separate existence. 


As to the case of adopted children (so much relied upon 
daring the argument), it is distinguishable beeause of the 
peculiar law applicable to that relation, The Hindu Law 
recoonizes an adopted child, whether adopted by the father 
himself in his lifetime, or by the person to whom he has given 
the power of adoption after his ceath, from amongst those 
of bis class, of one to stand in the place of a child actually 
hegotten by the father. In contemplation of Jaw snch 


wu Awto Madras, see to the same effect, Valinayagam Pillai vv. Pachehe, 
1 Madras High Court Rep., 326; 1 Norton, LC, 434, 8, C, 
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child is begotten by the father who adopts him, or for and on 
behalf of whom he is adopted. Such child may be provided for 
as a person whom the law recognizes as in existence at the 
death of the testator, or to whom, by way of exception, 
not by way of rule, it gives the capacity of inheriting or other- 
wise taking from the testator, as if he had existed at the time 
of the testator’s death having been actually begotten by him, 
Apart from this exceptional case, which serves to prove the rule, 
the law is plain that the donee must be a person in existence 
eapable of taking at the time when the gift takes effect. 


‘As to gifts by way of will, whatever doubts may have once 
been entertained by learned persons as to the existence of the 
testamentary power, those donbts have been dispelled by a 
3 course of practice in itself enough, if necessary, to establish an 
“spproved usage, and by a series of judicial decisions both here 

and in India, proceeding upon the assumption that gifts by 
will are legally binding, and recognizing the validity of that 
form of gift as part and pareel of the general law. The 
- introduetion of gifts by will into general use has followed in 
India, as it has done in other countries, the conveyance ot 
“property futer vivos. 'Thesame may be said of the Roman law as 
pointed out by Mr. B. C. Clark in his interesting treatise upon 
“Early Roman Law,” p. 118, in which the testamentary power, 

apart from public sanction, appears to have been a — * 

__——s Of the law of gifts mfer reves. Such a disposition of property, te 

J take effect upon the death of the donor, though revocable in hie 
lifetime, is, until revocation, a continuous act of gift up to the 
moment of death, and does then operate to give the property 
disposed of to the persons designated as beneficiaries. They take 

upon the death of the testator as they would if he had given the 
property to them in his lifetime. There is no law expressly and 

in terms applicable to persons who can so take. The law of will 
has, however, grown up, so to speak, naturally. from a law which 
furnishes no analogy bat that of gifts, and it is the duty of a 
‘tribunal dealing with a case new in the instance to be coverned by 

= the established principles and the analogies which have heretofore 
. prevailed in like cases. The rule of jurisprudence in new cases 
was stated by Lord Wensleydale, in the opinion delivered by him 

as a Judge in the [house of Lords, in the ease of Mir, — v. 
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 Rennel/,! in aceordance with principles generally recognized. 


“This case, ” said Lord Wensleydale,—* is in some sense new, 
as many — are which continually occur, but we have no 
right to consider it, because it is new as one for which the 
law has not provided at all ; and because it has not yet been 
decided, to decide it for ourselves according to our judgment 
of what is right and expedient. Our Common Law system con- 
sists in the applying to new combinations of circumstances those 
rules of law which we derive from legal principles and judicial 
precedents, and for the sake of attaming uniformity, consistency, 
and certainty, we must apply those rules, where they are not plainly 
unreasonable and inconvenient, to all cases which arise; and 
we are not at liberty to reject them and to abandon all 
analogy to them, in those to which they have not yet been 
judicially applied, because we think that the rules are not as 
convenient and reasonable as we ourselves could have devised. 
It appears to us to be of great importance to keep this principle 
steadily in view, not merely for the determination of this 
particular ease, but for the interests of lawas a science.” The 
analogous law in this case isto be found in that applicable to 
gifts, and even if wills were not universally to be regarded 
in all respects as gifts to take effect upon death, | they are 
generally so to be regarded as to the property which they can 
transfer, and the persons to whom it ean be transferred. 


The judgement delivered by the Lord Justice Knight Bruce 
in the case of Sreemuty Soorjeemoney Dossee v. Denobunidhoo 
Muitick, 2 was much relied upon to show that the English 
law as to executory devises onght to be applied in dealing 
with Hindu suecession, and Mr, Justice Phear, apon the 
authority of that case, held that, “ there is nothing in Hindu 
Law to prevent a testator from making a gift of property to an 
unborn person, provided the gift is limited to take effect (to 
use the words of the Privy Council) if at all, immediately on 
the close of a life in being.”” The expression in the judg- 
ment of the Lord Justice thus relied upon, was as follows:— 
“We are to say whether there is anything against public 
convenience, any thing generally mischievous, or anything 


: 1 Ol. & F., 546. 
© 9 Moo. [. A, 125;1 Pandit P. C. J. 837. 





HINDU LAW. 


“against the general principles of Hindu Law in allowing a 


testator to give property, whether by way of remainder or by 
way of executory bequest (to borrow terms from the law of 
England) upon an event which is to happen, if at all, imme- 
diately on the close of a life in being, Their Lordships think 
that there is not, and that there would be great general 


Inconvenience and public mischief in denying such a power, 


and that it is their duty to advise Her Majesty that such a power 
does exist.” A ‘consideration of thé subject-matter to which 
these remarks were applied, will, however, at once show that, they 
were not intended to have the extensive effect attributed to 
them. The question was notas to the effect of a gift to a person 
not in existence, but, whether a person in existence, and capable 
of taking under the will when it had effect, might become 
entitled upon a future contingency to receive an additional 
benefit. The testator devised an estate to several sons, with a 
proviso that, if either of such sons died without having a son or 
son’s son living at his death, neither his widow nor daughter 
should vet his share, but that the same should go over to the 
other sons. Their Lordships held the gift over to be valid. 
The point in question, therefore, was not raised, and could not 
have been decided as supposed. Moreover, in the subsequent 
case of Bhoobun Moyee Debta v. Ram Kishore Acharj Chowdry,' 
in which the testamentary power of disposition by Hindus 
in Bengal was fully recognized, it was distinctly laid down that 
the nature and extent of such power, so far as relates to con- 
tingent remainders and executory devises, is not to be regulated 
or governed by way of analogy to the law of England, which law 
applies to the wants of a state of society widely differing from 
that which prevails amongst Hindus in India. It is obvious, 
therefore, that the conclusion arrived at in the lower Court as 
to the result of the judgment in the former case was erroneous. 
Their Lordships for the reasons already stated, are of opinion 
that a person capable of taking under a will must be such a person 
as could take a rift ruler PEvor, and therefore, must either 
in fact or in contemplation of law, be in existence at the death 
of the testator. 

Their Lordships, adopting and acting upon the clear general 


. 10 Muo, lL. A. 270; 3 W. K., P.C. 15; 2 Pandit, P.C.J. 111. 
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principle of Hindu Law that a donee must be in existence, 
‘desire not to express any opinion as to certain exceptional cases 
of provisions by way of contract or of conditional gift on 
marriage or other family provision, for which authority may 
be found in Hindu Law or usage. 


These general preliminaries being laid down, it will be 
proper next to examine in detail the various questions raised 
upon the discussion of the particular will in their natural order, 
first. disposing of those which would apply equally to a gift as 
to a will, and next, to those which affect the will in question. 

It was argued on behalf of the plaintiff, in the first place, 
that the will is void by reason of its being founded upon the 
creation of an estate in trustees, absorbing the whole tmterest 
in the property, and out of which the interests of the bene- 
ficiaries are to be fed. It was maintained that an estate, to be 
held in trust, can have no existence by the Hindu Law, and 
that, as the foundation of the will fails, the whole superstruc- 
ture must fall. This is hardly consistent with the admission 
in the plaint, and upon the argament that the legacies and an- 
nuities to be paid by the trustees, and which are equally founded 
upon the trust, are unassailable. The plaintiff, however, is 
not bound by an admission of a point of law, nor precluded 
from asserting the contrary, in order to obtain the relief to 
which, upon a true construction of the law, he may appear to be 
entitled. This argument for the plaintiff also gives the go-by 
to the consideration that if the trusts be void, they are not 
illegal, and that if they are struck out as void, the estates cap- 
able of being created by the will, and which the trusts were 
introduced to secure and maintain, would thereby beeome im- 
pressed directly upon the estate, subject to charges for legacies 
and annuities which on all hands are admitted to be valid, as 
for instance, upon a gift by a will to receive and pay A an 
annuity, and subject thereto in trust for B; if the trust be void, 
it should be simply struck ont, and B would have the property, 
subject to the annuity. 


Their Lordships are unable to give any effect to this argu- 
ment against the admissibility of a trast. ‘The anomalous law 
which has grown up in England of a legal estate which ts para- 
mount in one set of Courts, and an equitable ownership which 
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i. paramount in Courts of Equity, does not exist in and ought 
| not to be introduced into Hindu Law. But it is obvious that 
property, whether movable or immovable, mast, for many 
purposes ba vested, more or less absolutely, in some person 
* or persons for the benefit of other persons, and trusts of various 
kinds have been recognized and acted on in India in many eases, 

_ Implied trusts were recognized and established here in the 
ease of denamee purchase in Goopeckrist Goxain v. Gangapersand 
Gosam,' and in cases of a provision for charity or for 
. other beneficient objects, such as the professorship provided for 
by the will under consideration, where no estate is conferred upon 

the beneficiaries and their interest is in the proceeds: of the 
property (to which no objection his been raised) the creation of 
a trust is practically necessary. 


@ If the intended effect of the argument upon this port 
was to bring distinctly under the notice of their Lordships the 
contention that under the guise of an unnecessary trust’ of 
inheritance the testator could not indirectly create beneficiary 
estates of a character unauthorized by law, and which could not 
directly be giveu without the intervention of the trust, their 
Lordships adopt that argument upon the ground that a man 
cannot be allowed to do by indirect means what is forbidden 
to be done directly, and that the trusts can only be sustained 
to the extent and for the purpose of giving effect to those 
beneliciary interests which the law recognizes, and that after 
fo the determination of those interests the beneficial juterest in 

the residue of the property remains in the person who, but for 

the will would lawfully be entitled thereto. Subject to this 

qualification their Lordships are of opinion that the objection 


fails. 


As for the arzument that the trust failed because one of 
& the trustees had renounced or more correctly speaking had not 
acted, their Lordships think this eriticism unfounded in law 
and wholly inapplicable to the will in question, whieh distinetly 
provides for the case of a trustee not acting, and cives — 
roe ‘directory power to fill up the number of © trustees when 
required, 
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“Having ‘disposed of the question whether there can he a 
trust estate, and shewn that the distinction between “ legal ” 
and “equitable” represents only the accident, of falling under 
diverse jurisdictions, and not the essential characteristic of a 
possession in one for the convenience and benetit of another, 


the next subject for consideration involves the objections raised. 


on behalf of the plaintiff to every beneficiary interest or estate 
created by the will, except the legacies and annuities. A summary 
of the provisions and limitations in the will, so far as they affect 
the parties to this suit, and limited for the present to the real 
estate and the personalty settled therewith, is as follows :— 


Rupees 2,500 per month to the * person or persons for the 
time being entitled,” unler the will, “to the beneficial 
enjoyment of the said real property ;”’ 


The residue to go in aid of the income of the personal 
estate, which is to be first applied in payment of legacies and 
annuities which areto be paid “ gradually and as may be found 
possible ;" 

And so soon as the levacies and annuities shall have fallen 
in or been satistied, then the trustee or trustees are to convey 
to the person entitled tothe beneficial interest, subject to the 
subsequent limitations, “so fur as the terms and condition of 
circumstances will permit, and so far, but so far only, as such 
limitations”? do not infringe any law then in force against 
perpetuities, “if any such law there shall be ;” 


The limitation referred to was as follows in the present tense, 
and therefore to operate at the moment the will took effeet, 
though “ subject always to the devise to ” the trustees. 


1. To the defendant, Jotindramohun Tagore, for life ; 

2. To his eldest son born during the testator’s lifetime, 
for life ; 

3. In strict settlement upon the first and other sons of 
such eldest son successively in tail male ; 

4. Similar limtations for life and in tail male upon the 
other sons of Jotindramohun Tagore, born in the testator’s 
lifetime, and their sons successively ; 

5. Limitations in tail male apon the sons of Jotindramohun 


Tagore, born after the testator’s death ; 
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G. “After the failure of determination of the uses and 
estates hereinbefore limited " to the (defendant) Sourendra- 
mohun Tagore for hfe ; 

7. Like limitations for the sons of Sourendromohun Tagore 
and their sons as for the sons of Jotindramohun* Tagore. 
Under these limitations the defendant, Promodecumar Tagore, 
who was alive at the death of the testator, is (if the will be 

valid) entitled for life, subject to the life-estates of Jotindro- 
mohun Tagore and of his father ; 

S. Like limitations in favour of the sons of Lallitmohun 
Tagore, who was deceased at the date of the will, and their sons 
in tail male, as for the sons of Jotindromolun Tagore. Under 
these limitations (if the will be valid), the defendant, Suttendro- 

@ mobun Tagore, as the son of a son (his father having died 
during the testator’s lifetime) would take an estate in tail male. 

He is the only defendant in that situation. 











The will expressly and exclusively adopts primogeniture in 
the male line through males, preferring the eldest son, and 
excluding women and their descendants, and all right of provi- 

8 sion or maintenance of either man or woman, | 


Then follows a statement showing that the testator desired 
to dispose of his estate “ as fully and completely as a Hindu 
purchaser may regulate the conveyance or descent of property 
purchased or acquired by him,” but *not subject to any law or 
custom of England whereby av) entail may be barred.”’ 





This clause shows an intention that each tenant, though of 
inheritance, should be prohibited from alienation, a restriction 
which in England could only be imposed by Act of Parliament, as 
in the case of the settled Abergavenny estates, anil some others 
settled upon families ennobled and endowed for public services. 


J 


Then follow the residence clauses, by which the estate was 
to go over in case of non-residence, or allowing any part of the 
property to be sold for government arrears, with powers to 
improve and to lease for twenty years. 

. A glance at this summary of the provisions of the will, with 
a due reganl to the principles already laid down, shows that 
upon the face of it the will contains a variety of limitations 
which are void in law, as, for instance, the limitations in faveut 
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ef persons —— at the time of the death of the testator —* 
the limita ions deseribing an inheritance in tail male which is a 
novel mode of inheritance inconsistent with the Hindu Law. 

The first life-interest in Jotindromohun Tagore next | 
requires attention. It was objected to on two srounds, First, 
because it was said that Hindu Law recognizes only one entire 
estate in the land, and does not allow of that estate being cut 
up iuto smaller distinct interests in the way of life-estate, 
reversion, remainder, and so forth, Seconddy, it was said thot 
the life-interest was void, because of the contingency and 
uncertainty of the period at which it was to commence, because 
of the preference given to the legacies and annuities, and to 
their being payable first out of the interest of the personalty, 
and then out of the rents of the realty, except the allowance of 
2,500 rupees per month, so that it is said this life-estate may 
never come into existence, because the legacies and annuities 
and interest on arrears, may never be completely satisfied. 





As for the first objection, it amounts to this : that because 
there is, as was contended, only one estate technically known to 
Hindu Law, and that an entirety, there can be no contract by 
which an owner of land, may bind himself to allow to another 
the enjoyment of the usufruct of the land, to the exclusion of 
the owner, for a given time, whether for years or for life (because 
in the law we are dealing with the distinction of chattel anc 
frechold has no existence), and to give exciusive right of 
possession for the enjoyment of that usufruct. It was admitted 
for the plaintiff that annuities given and eharged upon land are 
vaild ; butif the annuity —— or exceeded the profits, there 
would be an effectual gift of all the profits and practically of the 
land, and yet it was contended that the possession and 
enjoyment of the land could not be directly given, Whether 
this interest and right of possession for years or life is called 
an estate or not, it as effectually excludes the general owner as 
an estate would, In the absence of any authority for so extra- 
ordinary a limitation of the right of property as would forbid a 
present parting with the exclusive possession and enjoyment 
for a time, ther Lordships entertain no doubt that possession 

| and enjoyment may be, so dealt with, and that there is. bo 
“mebjection to a similar interest being given by will, 4 
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As to the second objection to the life-interest, namely, the 


uncertainty of the period at which it was to commence, that 
objection also exhausts itself upon the enjoyment of the usufruct 


more or less. ‘The life-interest was to begin at once. It was 
subject to the devise to trustees, who were to receive the rents, 


allow the life-holder 2,500 rupees per month out of the net 
proceeds, apply the remainder in aid of the interest of the 


personalty, to pay off the legacies and annuities, and, when 
they were discharged, to allow the life-holder, if he survived so 
long, or, if not, the succeeding donees in succession to enjoy the 
whole. If the trust is not to be read to make estates valid 
whieh otherwise would be void, so neither is it to be read to 
defeat, interests which without the trust would be valid. Their 
Lordships read this will, alike according to its words and 
substance, as giving a life-interest, subject to a charge for pay- 
ment of legacies and annuities, whereby the rents over and 
above 2,500 rupees per month, and the expense of maintenance, 
are to be applied in aid of another fand until the legacies and 
annuities are paid. ‘The law of perpetuity has no application 
to such a state of things. There is not a single estate or 
interests in question which would not be valid within the 
English Jaw of perpetuity, assuming that upon the ground of 
publie policy such law ought to extend to India, which the 
character of the law of aifts there seems to render unnecessary. 


Whether Jotindromohun Tagore took not merely an interest 
for life but by construction of law an estate of inheritance, 
or whether such an estate of inheritance can be im plied 
in favour of any of his successors, must next be considered. 
Upon this point it to repeat what has 
been already said as to the incompeteney of an individual mem- 
ber of society to make a law whereby a particular estate created 
by kim shall descend ina novel line of inheritance, different from 
that prescribed by the law of the land, It is clear that an estate 
in tail male, such as that which the testator has attempted to 
create in each series of limitations, is not authorized by Hindu 
Law. It could not exist with the terms of 
tempted to be annexed to it, even in Eneland. These would 
rejected here as repugnant to a valid estate in tail male, created 
by sufficient words. 


is unoetessary 


non-alienation at- 
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The general intention to create a known 
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estate of inheritance would be civen effect to. The particular 
intention to deprive it of its legal incidents, would be disvegard- 
ed as an attempt to legislate. Accordingly it has been argued 
in support of the will, that as it shows an intention to give an 
estate of inheritance of some sort, all the machinery by which 
that estate was to be governed and dealt with after it was creat- 
ed ought to be rejected, and such an estate of inheritance, as 
the law would uphold and sanction, ought to be read out of the 
will, and conferred either upon Jotindromohun Tagore whuse 
family was intended, so long as it produced males descended of 
males, to represent the estate described by the testator, by 
treating his life-estate as converted or expanded into an estate 
of inheritance, according to Hindu Law, or, at least upon his 
son to be begotten or adopted, as the first tenant in tail male, 
whereby the persons designated as heirs could take, though not 
in the fashion of the testator, at least somehow and to some 
extent. In order, however, to arrive at this conclusion, we must 
find a general and prevailing intention of the testator, expressed 
by the words of his will, which will be advanced by this 


_ process ; and we are not at liberty to invent for him a will which 


will have the effect of creating an estate at variance not merely 
in details, but in substance and effeet, with what he has said. 


The proposed construction would contradict the will in 
every particular expressed therein. It would give the father a 
right of inheritance and a power of disposition when the will 
says that he shall only hold for life. Testing this alone by Eng- 
lish precedents, it might, in order to give effect to a general 
intent, be sustained by Nredol/ vy. Nicholf.' The proposed 
construction would give the succession from him to all his sons 
equally, where the will says that the eldest shall be 
preferred and have a separate estate of inheritance, and that 
until that estate fails, the second and so forth shall not succeed, 
Testing this alone by English precedents, it might plausibly be 
maintained by Pil/ v. Jackson. * The proposed construction 


would give suecession to women, whom the will excludes. It 


would let in rights of maintenance which the will negatives. [t 

would let in the power of alienation, which the will forbids. 

It would defeat the limitation in case of non-residence. It would 
‘2 Mat, 115%. * 2 Brown, C. C., 51. 
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disregard the provisions as to leasing and improvement, which 
show, in common with the rest of the will, that the intention of 


“the testator was to give and to give only such an inheritance as 


would keep together the property inalienable so long as a male 
descended in a male line from any of the indicated sources of 
inheritance should be in existence, and should keep up state in 
the family mansion. ‘There is no trace to be found in the: will 
of an intention to create any other sort of estate; and the will, 
as clearly as language can speak without express words, declares 
that it was not the intention of the testator that any person to 
take thereunder should have the estate of inheritance defined 
by the ordinary law. If the testator had used language to des- 
eribe, however imperfectly or obscurely, such an estate as within 
his intention, effect ought to be given to that intention, when 
once arrived at by a fair and liberal interpretation of his langu- 
age. ‘To create such an estate by judicial construction of this 
will would be something worse than guess-work as to what the 
testator might have said if he could be asked his meaning ; for 
it would be to contradict in every article what he has intelli- 
gibly expressed. These observations dispose of the case of 
Humberston v. Humberston * so much relied upon by Sir 
Roundell Palmer in his able argument to sustain this claim to 
a general estate of inheritance by construction, and also of the 
other authorities which show that, in order to give effect 
to the general intention of the testator, estates of inheritance 
will be inferred against the particular expression, in order to 
benefit as nearly as may be in a lawful way all whom the testa- 
tor intended to benefit. To infer a general estate of inheritance 
in this ease would at the same time defeat the testator’s general 
intention, and benefit persons other than those he intended to 
benefit, against established principles of construction, and (again 
to refer for illustration to English law) against the authority 
of Monypenny v. Dering. Their Lordships are of opinion 
that no estate of inheritance other than the void estate in tail 
male can be read or deduced from the will. 

There is, however, another point of view in which the estates 
in tail male may be regarded, namely, as intended, at all events, 
to confer an estate for life upon the first taker in existence when 

‘iP, Wme,, 332. * 2 De Gex, M. & G., 145. 
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ae 
“the will took offeet. The intention of the testator to give at 
least a life-estate to the first taker is clear, and if an estate in 


tail male stood first Gre: will, effect might perhaps be given 


to that intention. There was, however, no person in existence 
to take an estate in tail male at the testator’s death except 


Suttendromohun Tagore, and the validity of his claim to a 


life-interest in succession stands upon same ground as that 


of Sourendromohun Tagore, and his son, whose position must 
next be discussed. 


Upon this the question arises whether Sourendromohun 
Tagore, Promodeeumar ‘Tagore, and Suttendromohun Tagore 
take life-interests successively after that of Jotindromohun 
Tagore, or whether the interests attempted to be created in them 
fail by reason of the avoidance and rejection of the previous 
estates with which they were linked, and upon the failure or 
determination of which they were to arise. This may be 
considered in reference to Sourendromohun Tagore, as these 
other claimants in this respect stand upon a like footing. It may 
be urged that, as there was at the death of the testator no 
person to take under the first series of limitations, except 
Jotindromohun Tagore, and no person who came into existence 
afterwards could in point of law so take, there wasin law a 
‘ failure ” of the estates at the death of the testator, which no 
subsequent event could affect, and that the interest for life 
after the death of Jotindromohun Tagore then became vested 
in Sourendromohun Tagore. The answer is that this argument 
proceeds upon the assumption that “ failure or deter nination ” 
means failure or determination in law, as if the testator 
contemplated that his will might be void in law, which, as to 
the limitations in question, save as to the possible effect of a 
law against perpetuities, their Lordships see no snfficient 


ground upon the face of the will for supposing that he 


— The true mode of construing a will is to consider 
it as expressing in all its parts, whether consistent with law 
or not, the intention of the testator, and to determine upon a 
reading of the whole will, whether, assuming the limitations 
therein mentioned to take effect, an interest claimed under it 
was intended under thes cireumstances, to be conferred. ’ 





Tagore should beget or — a son, and 
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die leaving the son and Sourendromohan Tagore both surviving, 
either Sourendromohun Tagore (and after him his son) must 
take at once and enjoy, to the exclusion of the son of Jotindro- 
mohun Tagore, in spite of the will; or the heir-at-law (who, 


though in terms excluded from benefit “under the will,’ cannot 


be excluded from his general right of inheritance, without a 
valid devise to some other person) must enter and enjoy during 
the life of Jotindro’s son, and of his i<sne male, actual or 
adopted, and sSourendromohan Tagore (or his son), if he 
succeeded, must succeed, not as a link in the special chain of 
succession framed to keep together the family estate, but in 
turn with the heir-at-law whose intervention was not contem- 
plated by the testator. 

If Jotindromohun Tagore were to die leaving power to adopt 
ason who was afterwards, in fact, adopted, Sourendromohun 
Tagore would either enjoy absolutely to the exclusion of the 
s0n in spite of the will, or the heir-at-law would enter as before 


stated. 


Many other eases might be supposed, in which the rights of 
Sonrendromohuo and those who claim after him, instead of 
forming part of a serie: of estates in suecessive devisees to fulfil 
the testator’s intention by keeping up the estate and handing it 


on from one to another whilst there was a male representative 


of the selected line of limitation and descent, would become a 
fitful and uncertain enjoyment in turns with the heir-at-law, 
according to whether there was or was not any person. in 
existence who would, if by law he could, have been a prior 
taker under the will. 


Their Lordships reject the conelasion either that the 

testator meant to give an uncertain interest of so strange and 
. = - “ : 

shifting a character or that there was an intention to wive an 


absolute estate to precede the prior estates, in the event not 


appearing to have been contemplate by the testator of the 
prior estates being void in law. ‘Their Lordships understand 
“failure or determination " to mean “failure or determination" in 
fact of an estate or estates which the testator considered! 
suffieient in law, and that these limitat®’ ns over Were in the 
scheme of this will intended to follow the Creation of the pr wor 
estates of inheritance and must fall therewith, 
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Their Lordships are thus of opinion that a life-interest has 
been created in Jotindromohun ‘Vagore, and that the estates of 
inheritance and subsequent estates or interests attempted to be 
created by the will have failed. The decision of the rights in 
the real estate involves the personalty ‘settled therewith, which 
calls for no further remark, 

There is, however, left the question how far the personalty not 
settled with the realty, but to be made into a distinet fund by 
the will after the legacies and annuities had been disposed of, 
ought to be dealt with; whether the bequest of the corpus is 
void, or whether the interest is to be enjoyed by the tenant for 
life so lone as he can enjoy the realty. 

The gift of the personalty, or rather of the fund in money 
and securities for money into which the personalty was to be 
converted after the falling in and satisfaction of the legacies 
and annuities, was held absolutely void in the High Court 
(appellate Jurisdiction), The Chief Justice rejected the words 
‘or persons " as insensible, because only one person could take 
the beneficial interest in the realty at the same time, and he 
treated the gift of the fund of money and securities for money 
asa gift of the corpus toan uncertain person who might be 
one of those who for failure of the estate in tail male cannot 
take the realty. Mr. Justice Norman declined to reject the 
words “or persons,” and he suggested amongst others the 
construction that the person then in possession and his 
successors should take the entire income and profits without 
deduction, but he leant to the alternative, that it was uncertain 
whether the testator meant to make an absolute gift or only 
to give the interest in succession, reddendo singula singulis, 
and upon this ground he concurred in holding the gift to be 
void. The deeree gives Jotindromohun Tagore the surplus of 
the interests remaining in the hands of the trustees after 
payment of the legacies and annuities and excludes him and his 
successors from any right to the subsequently accruing interest, 
which is hardly consistent. The intention of the testator, 
however, appears sufficiently clear to give effect to all the words 
as follows,—vis., that the surplus in the hands of the trustees, and 
the subsequently accruing interest of the personal fund, is to go 
in the same line and to the same “ person or persons”’ as 

were in suecession to take a beneficial interest in the realty 
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in the same manver as the rents of the realty. The words 
— persons, instead of beiug rejected as inconsistent with a 
wift of the cores, ought rather to be taken as conclusive to 
show that the intention was to benefit persons taking suc- 
cessively, peadering to each his share of the interest. The 
word “person” in the singular ts used in the clauses directing 
a conveyance of the real estate, although the conveyance was 
to be for the benefit of all the persons taking successively, 
beeause there was only one — — to be made for the 
benefit of all. ‘The words “or persons” in the plural were proper 
in the clause directing the trustees, not to convey, but to stand 


possessed of, and interested in the trust moneys and securities 
and the interest, dividends, and the annual proceeds thereof 


in trust’? absolutely for the person or persons entitled under 
the limitations, &e., to the beneficial or absolute enjoyment 
of the real property. And the use of the plural shows that 
one person was not to take all, but that several persons were 
‘to take, and they could only take in succession under the 
limitations in the will. The words “ absolutely ” and “absolute ” 
are used not to indicate that the whole was to go over together, 


but that it was to be enjoyed free from the charges in respect 
of legacies and annuities. No person could be entitled to the 


“absolute” enjoyment of the real property under the will in 


the largest sense, and “ absolute ’’ is elassed by the will with 
-“beneficial,”” so as to have a distinct meaning as applied to 


each holder, whether for life or in tail male. The result, in 
their Lordships’ opinion, is that after the legacies and annuities 
fall in and are satistied, the intention was to establish a trust 
of a fund, consisting of money and securities, the interest of 
which should be paid to the person or persons for the time 
being successively entitled to the rents of the real estate, the 
e ypus remaining otherwise undisposed of. 


In this respect the decree ought, in the opinion cf their 


Lordships, to be varied, and a declaration made of the right 


of Jotindromohun Tagore, not only to the surplus interest of 


the personalty until legacies and annuities fall in and are 


satisfied, but also to the interest of the personalty after such 
falling-in or satisfaction. 


As to the plaintiff's claim to maintenance their Lordship- 
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adopt the covclusion arrived at in the High Court. Without 
entering into the general question as to how far the tes tamen- 
tary power us to ancestral property can supersede the claim 


to maintenance, it is enough to say that the claim in this case 


must be sustained, if at all, upon the footing that the marriage 
gift ought to be rejected. ‘The plaintiff admits a marriage gift 
of his father of real property, producing at the time Rs. 7,000 
per year, which, prewd fucte, is an adequate maintenance. He 
does not state the present income. His averment of its tn- 
sufficiency is not that if is in fact unreasonable or madequate, 
but only that it is insufficient “considering the amount and 
value of the said Prosonnocoomar Tagore’s property.” 

The amount of the property, doubtless, is an element in 
determining the sufticiency of a maintenance, but it cannot 
be regarded as the eriterion. Other circumstances, and even 
the position or condnet of the claimant (speaking generally 
and not of the particular claimant), may reduce the maintenance. 
If the plaint were considered well founded in this respect, a son 
not provided for might compel a frugal father, who had acquired 
large means by his own exertions, to allow a larger maintenance 
than he himself was satisfiel to live upon, and than children 
living as part of bis family must be content with. The only 
question raised, therefore, is whether the obligation, moral or 
legal, of the father to provide a reasonable maintenance for his 
son, is satisfied by a marriage gift of a primd facte adequate 
income, and their Lordships are of opinion that such a gift is in 
its character obviously a provision for maintenance which in 
this case must be regarded as sutlicient, and in respect of which 
the plaintiff bas laid uo foundation for further inquiry, either 
in law or fact. 


The plaintiff’s claim to an account must next be considered. 
He takes nothing under the will. As heir-at-law he is entitled 
to so much of the inheritance in the real and personal property 
as is not exhausted by the valid provisions of the will, and he 
is entitled to the protection of the law to keep that inheritance 
intact, until he comes into its enjoyment. He has ayerred upon 
information and belief that the trustees * against the directions 
contained in the will” sold securities for money consisting of 
Government paper, “out of the corpus of the estate of the said 
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testator, aud have improperly applied the proceeds thereof.” 
Issue was taken by the trustees apon this averment. In the 
High Court (original ordinary civil jurisdiction) Mr. Justice 
Phear considered this statement of the plaintiff insufficient, 
because “ the trustees and executors are distinetly empowered by 
the will to pay debts and legacies out of the personalty, and the 
| selling of the Government paper, of which the plaintiff com plains, 
a may, as far as anything goes which ts stated by the plaintiff, 
have been effected for that purpose.’’ The High Court (appel- 
i _ late jurisdiction), however, directed an account, thinking that 
an averment upon “information and belief’? was sufficient as to 
afact within the defendant’s knowledge, and not within the 
plaintiff’s, and that the statement as tothe sale being “against 
the directions contained in the will,” and of the proceeds being 
“Gy “ improperly applied, ” was inconsistent with a due performance 
of the trust. In this latter view their Lordships concur, and 
* hold that the plaintiff is entitled to the account decreed. 
Whether any further relief should follow must be decreed by 
the High Court upon the result of the account when taken. 
Upon the question whether or not there ought to be made 
a declaration, beyond a mere expression of opinion, as to the 
rights of the parties after the life-interest of Jotindromohun 
Tagore, their Lordships are of opinion that such a declaration 
ought to be made. This case is distinguishable from Lady 
Langdale v. Briggs,‘ where it was laid down that, generally 
speaking, itis not according to the course of the Courts in 
“England to declare future rights, and it falls within the 
exceptions there contemplated as possible, in the judgment of 
the Lord Justice Turner, page 425 ; because all the existing 
parties interested are in Court, and it is impossible to decide 
the case without considering the whole scope of the will, and 
arriving at judicial conclusions as to the rights of each of the 
parties thereunder, whieh judicial conclusions, so far as they 
dispose or may dispose of the rights of those parties, ought to 
be incorporated in the decree. 
As to costs, considering that the important questions 
litigated have arisen from the novelty and difficulty of the will, 
their Lordships are of opinion that the costs as between 
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attorney and client of all parties in the Lower Court upon 
appeal to the High Court (appellate Jurisdiction) and of the 
appeals to Her Majesty in Council, ought to be paid out of the 
estate, taking first the coryes of the personal or moveable 
estate, and that future costs ought to be reserved until the 
taking of the account and be then disposed of by the High 
Court. 

Their Lordships will therefore humbly recommend to Her 
Majesty that the decree of the High Court (appellate Jurisdic- 
tion) be in part affirmed and in part varied, and that additional 
declarations of the rights of the parties should be made as follows: 
that is to say, that the said decree be affirmed so far as it orders 
that the decree of the Lower Court in its ordinary civil Jurisdie- 
tion be reversed, and that the plaint in this suit does show a cause 
of action, and that the testator died intestate as to certain 
portions of his property, and that part of the testator’s im- 
moveable property was ancestral estate, and that he had a right 
to dispose thereof by will, and that the pluintiff is not entitled 
to any maintenance from the estate of the testator, and that 
the plaintiff ts entitled to an account as directed by the deeree 
of the High Court (appellate Jurisdiction), and that as to the 
residue of the said decree, that the same be varied, and the follow- 
ing order and decree substituted for the same: that is to say, 
that the defendant Jotindromohun Tagore is beneficially 
entitled to a life-interest under the said will in the real or 
immoveable property, and also in the personal or moveable 
properly vested in the trustees there'n mentioned, and directed 
to be conveyed or converted into a fund respectively, subject to 
the payments therein directed to be made, and to the provisions 
of the will not hereby declared to be void, and also until the 
legacies and annuities fall in and are satisfied to receive 
Rs. 2,500 per mouth out of the net rents of the real or immoveable 
property, and also the surplus rents of the same and the 
unexpended surplus of the interest, dividends, and ~ annual 
profits of the personal or moveable property which from time 
to time remain unexpended after the payments by the will 
directed to be made thereout, and also that, subject to the 
trusts for payment of the legacies and annuities, the said 
Jotindromohun Tagore is beneficially entitled for his life to use 
and enjoy the library, carriages, horses, farmyard, furnitare, 
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Jewels, gold and silver plates, and other articles belonging to the. 
said testator, except the jewels, household furniture, and other 
articles which, at the time of the testator’s death, was or were 
in the personal use of any member of the testator’s family, 
which by the will are not, or were not, to be collected, or got In, 
or ‘sold by the said trustees and executors; and that the 
limitations in tail male and subsequent limitations in the said 
3 will respectively have failed and are void ; and that, upon the 

failure or determination of the life-interest of the said Jotindro- 

mohun ‘Tagore, the plaintiff, subject to the provisions in the 

said will not hereby declared to be void, is entitled, as heir- 

at-law of the said testator, to the real and personal property 

in respect of the receipt and enjoyment of which the said 
‘ jife-interest is declared; and that upon the expiration of the 
aaid life-interest and subject to any trust not hereby declared 
void, the beneficial interest in the said real and personal 
property is vested in the jlaintiff as such heir-at-law ; and that 
the case be remitted to the Lower Court, with a direction 
that it shall try the seventh issue and return its finding 
thereon, with the evidence, to the High Court, (appellate 
Jurisdiction) ; and that the costs of the parties respectively in 
the Lower Court of the appeal to the High Court (Appellate 
Jurisdiction) ; and the costs of the several appeals to Her 
Majesty in Council be taxed as between attorney and client, 
and paid ont of the estate, taking first the corpws of the 
’ personal or moveable property, and that the future costs, if 
any, be reserved and disposed of by the High Court (appellate 
Jurisdiction) upon the taking of the aeeonnt by that Court 


‘directed. 
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Note.—lIt is proposed in thia note to deal briefly with only one of the 


J enrions matters decided in this case, namely, that by the Hindo Law a person 
capable of taking under a gift or a will must, either in fact or in contemplation 
- of law, be in existence at the date of the gift or the death of the teatator. 

The rule is deduced from a passage in the Dayabhaga, taken apart from the 

context. Itis, however, firmly established, and it would serve no useful 

> purpose to soo whether ft is capable of being legitimately deduced from the 

original anthorities in Hindu Law. The words “or in contemplation of law " 

were evidently introduced in the enunciation of the rule to include cases of 

children in embryo who afterwards come into separate existence, and children 
introduced into a family by adoption. 
















a v3 
n* 
** 


- = ; ; - 
aha — 





This rule, which imposes son 0 limit to the — of the power of dispoxition 
_ property, takes the place: of the rale of English law known as the rule 
~ pgainet perpetuities which, it has been held, has no application in Hindu haw. 
The limite imposed by this rule are evidently « mach narrower than those laid 


down by the English rule ; and it has been decided that the enactments 
contained in the Transfer of Property Act, section L4, and the Hinda Wills 
Act, sevtion 2 2, which purports to make section 101 of the Succession Act 
incorporating with some modification the English rale against perpetuities 
applicable to Hindu wills, have not extended those limits:—Ramlal Sett vw. 


Konailal Sett, 1, L. R. 12 Cale, 663; Alongamanjarn vy. Sonamani, 1, L. R,, 
8 Cale., 637. - 

It should, however, be observed that, this rule of Hinda Law unlike the 
rule against perpetuites, has regard to actual events and not to possibilities :— 
Bhabu Tavini v. Peary Lall, 1. GD R., 24 Cale,, 646, and it has forther been 
settled that a gift or devise, in favour of « class of persons some of whom 
would, by the operation of this rule, be incapable of taking wonld be support- 
ed as in favour of those who may take: -~Bhagabats Barmanya v. Kale eee 
1. L. R., 32 Cale., 902. 

It — also be noted that the Courts have not found it possible to avoid 
the operation of thia rule to the case of dedication of property by will to m 
deity directed to be consecrated when the consecration was not effected 
during the lifetime of the testator,—Upendra Loll v, Hemchandra, 1. L. R., 
25 Cale,, 404. . 
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SURAJ BUNSI KOER 
r 
SHEO PROSHAD SING.* 

[Reported in I. R., 61. A. 88; 1. L. Bo Cale,, 148. | 
The following judgment was delivered by 
Sinz James W. Cotvite :—The question to be determined on 
this appeal is, what are the respective rights of the infant 
plaintiffs and appellants on the one hand, and of the respondents 
claiming as purchasers at an execution sale on the other, in an 
eight-anna share of mouzah Bissumbhurpore, a village situate 
in the district of Tirhoot. The material facts out of which 
this question arises are the following :— 

Baboo Adit Sahai, the father of the plaintiffs, became on the 
death of his father Nursing Sahai in 1862, or by virtue of a 
subsequent partition effected with a coparcener, the sole owner 
of certain ancestral immoveable property in Tirhoot, including 
eight annas of mouzah Bissumbhurpore. It has been assumed 
throughout the proceedings that the ease was governed by the 


: law of the Mitakshara; that, or the Mithila law, which is the 


same in respect of the questions raised~in the suit, being the 
general law of the district. He had afterwards two sons, who 
are the infant plaintiffs. Of these, Ram Sahai was born in 1862, 
and Bhuggobutti in October, 1569. These dates were disputed, 
but have, in their Lordships’ opinion, been conclusively estab- 


lished in the suit. On the 21st of January, 1870, Adit Sahai 


executed, in favour of one Bolaki Chowdhry, a defendant in the 
suit, though not a respondent on this appeal, an instrument 
in the form of a bond and Bengali mortgage, whereby he bound 
himself to repay the sam of Rs. 13,0090, which he had borrowed 
from Bolaki, with interest at the rate of 15 per cent. per annum 
and pledged as security for such repayment the whole and entire 
proprietary shares owned and possessed by him in mouzah 
Surakdeeha (also part of the ancestral estate) and mouzah 
Bissumbhurpore. This bond does not expressly state any 
reason for incurring the debt, but it refers to a negotiation for 
a loan of a smaller sum from another party, which had fallen 
through, and says that that sum was not then sufficient to meet 

the payments of the obligor’s several creditors. It was registered 

on the 21st of January, 1870. | 


“Present :—Sin J, COLvVice, Sin B, Peacock, Sin M. Surry and Sir R. Cotries. 
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On the 30th of December, 1872, Bolaki Chowdhry, suing on 
this instrument, obtained an ex parle decree against Adit Sahai 


alone for the sum of Rs. 16,901 15a. 3y., the amount due for 


principal, interest, and costs. ‘The terms of this decree were in 
the usual terms of a decree in such a suit, e/z., that the sum 
decreed should be realized by thesale of the mortgaged property, 
and that if the said property should not be found sufficient to 
meet the payment of it, the person and other properties of the 
judgment debtor should be held liable for it. 


On the 2lst of March, 1875, Adit Sahai presented a petition 
to the Court. This,—after stating that execution having been 
issued in the usual way, the mortgaged property had been 
ordered to be put up for sale; that on production of Rs. 5,000 
out of the decretal amount the Court had granted time for one 
month, and postponed the sale to the 7th of April; that the 
petitioner was very ill, and would be ruined by a forced sale,— 
prayed the Court to grant a further postponement of the sale, 
and, under the provisions of the 24%rd section of Act VIII 
of 1869, to appoint a sxrdarufur of the mouzahs in question, 
and certain other portions of the ancestral estate. From the 
order made on this petition it appears that the attachment of 
Bissumbhurpore had for some reason been already quashed, and 
that anew attachment was about to be made; and it was 
accordingly directed that in the meantime the petition should 
stand over. ‘That second attachment must have been made, for 
subsequent proceedings in execution were had, in the course of 
which Binda Koer, the mother of Adit Sahai, claimed to be 
entitled in her own right to one anna of mouzah Bissumbhur- 
pore, and to some part of the other property taken in execution. 
Her latter claim was allowed, but that affecting Bissumbhurpore 
was rejected ; and the execution sale stood fixed for the 23rd of 
May, 1573, when, on the 19th°of that month Adit Sahai died. 
The proceedings against Adit Sahai were thereupon revived in 
the usual way against his two sons as his heirs, and the 28th of 
July, 1875, was fixed as the day of the sale of the property liable 
to the execution. On the 14th of that month, however, 
Mussumat Suraj Buusi Koer, as the mother and guardian of 
the infant appellants, filed a petition of objections for the pro- 


tection of their interests as the sons of, and therefore, under the 


& 


— 


>. 
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Mitakshara law, the eo-sharers with their father in his lifetime 
‘1 in the property; and the order passed on that petition was in 
“effect that the objections could not be heard and decided in the 
— Jexecation department; but that if the petitioners had any interest 
in the property attached apart from and other than what their 
* 8 late father possessed, they could obtain their remedy by 
— a regular suit. ‘The execution accordingly proceeded, 
the sale took place on the 28th of: July, and the lot deseribed as 
Wet “the eight-anna share of the judgment debtor in mouzah 
 Bissumbhurpore, part of the mortgaged property as per inventory 
of the decree-holder ” was purchased by the Respondents for 
Rs. 6,600. The sale proceeding was ordered to be duly kept with 
the record, Whether the usual certificate was afterwards issued 
to the purchasers, or in what terms, if issued, it was expressed, 
does not clearly appear on the record; but it is certain that 
ip they had not beer put into possession on the 27th of August, 
1873, when the present suit was commenced. 

That is a suit by the infant appellants, suing, by their 
mother and guardian, against the respondents as the purchasers 
of the eight annas of Bissumbhurpore at the execution sale, 

and also against Bolaki Chowdhry, the execution creditor. The 
plaint prayed for the adjudication of the right of the plaintiffs 
to, and the confirmation of their possession in the eight annas 
of Bissumbhurpore ; ; to have the mortgage bond of the 21st of 
January, 1870, the ex parte judgment obtained by the 
defendant Bolaki thereon, the miscellaneous orders rejecting 
} the plaintiffs’ objections, and the auction sale of the 25th of 
_ July, 1873, set aside; and for an injunction to restrain the 
7 delivery of possession of the disputed property to the respon- 
dents. The claim to this relief was founded on the rights 
which, under the law of the Mitakshara, a son acquires on his 
birth in ancestral property, and the consequent limitation on 
1 the f father’s power to alienate, encumber, or waste that property ; 
and the plaint contained the charges, usual in such cases, of 
immoral and extravagant conduct on the part of Adit Sahai. 
‘The Subordinate Judge, by his judgment of the 27th of 
April, 1874, found for the plaintiffs on all the issues in the suit, 
and gave them a decree for the confirmation of their possession, 
and the cancellation of the bond of the 21st of January, the 
decree founded thereon, and the execution sale. 











115 
1879. 
e 
Suraj Bunsi Koor 
uv, 
Sheo Proshad Bitigh, 












* ia 4 
in “a= 


>. =~ @ 
- SE y= 
«a”® ae 


sruxeri0s 0 oF Feil Cask. 


‘He found i in ——— that. there was no justifying necessity 
for the oan of the Rs. 13,000, or for the former loans in 
‘repayment of which part of that money was employed ; that the 
balance of the money was not shown to have been applied to 


S family purposes; that Bolaki had failed in his duty to make 
“ bond fide inquiry into the necessity, but had lent withont such 
inquiry the money to a man whom he well knew to be over 


head and ears in debt, and living a life of debauchery and 
sensuality ; that consequently the ex parte decree was void of all 
lezal force against the family estate of which the debtor was 
but a joint owner; and that for the same reason the execution 
sale effected thereunder could not stand so far as the family 
property was concerned. Healso held that the rights of the 
purchasers stood on no better ground than those of the 
execution creditor; that they were “not innocent purchasers 
in the proper sense of the term, since notice was given before ~~ 
the sale by the plaintiffs that the family property advertised 

for sale could not legally be sold for the debt of one of the 
joint members of the family.” 


On appeal to a Division Bench of the High “ourt the 
learned Judges, in their judgment of the 21st of July; 1875, 
said — 4 


“ The Sabardinate Judge has decided (iy the words of the 

well-known case of //unooman Pershad,* that although the 

- ereditor would have been justified in advancing his money 
if he had made such inquiry as was open to him, and satisfied — 
himeelf, as well as he could, as to the existence of the necessity, * 

he did not in this case make such inquiry; or rather, perhaps, 

his words may be taken to mean that the result of any inquiry 

must have shown him quite clearly that the only necessity of 

Adit Sahai was his own improper and immoral way of life, 

* which required the expenditure of funds not derivable from his 
regular income. And this decision would, we think, huve been 

perfectly fair and right, were we dealing with Bolaki Chowdhry. 

only ; for he appears to have acted as the family ma/ajun for a 
long time previous, and must necessarily have been acquainted _ 
with Adit’s circumstances and way of life.” i. 

The learned Judges, however, proceeded to rule that the 

! 6 Moo, 1, A. 421) 1 Pundit P, C.J. 562, 
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the authority of the case of Wiadidun Thakoor v. Kantoo Lall,' Suraj Bunsi Koer 
Z ¥ they were to be treated as strangers who had purchased at public g... Proshad Singhs 
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auetion for valtiable consideration, and had bought on the faith 
that the decree, under which the sale was made was a proper 
decree, and properly obtained. In a subsequent. part of their 
| judgment they threw out that the ovws of shewing against the 
purchasers that the decree was an improper one lay upon the 
plaintiffs ; and that the evidence in the cause as to the habits and 
immoral conduct of Adit Sahai, though strong enough to support 
a decree against Bolaki Chowdhry, might not be strong enoug h 
to support one against the purchasers. The formal decree passed 
was that the decree of the Lower Court should be reversed, and 
the suit as against the purchasers, defendants, dismissed. 
; _ The result, then, of the judgment and decree under appeal ts 
that the plaintiffs had established, as against the execution 
creditor, a case which, had he been the purchaser at the execu- 
tion sale, would have entitled them to full relief against him; 
but that they had not established a title to any relief against 
the purchasers, the respondents. 

The extreme contention on the part of the appellants ts, that 
nothing passed or could pass to the respondents under the 
execution sale, because, on the death of the judgment-debtor 
before the sale, the whole of his interest vested by survivorship 
in his sons, leaving nothing upon which the execution could 


‘ 


} 


r operate. 

—— The extreme contention on the part of the respondents is, 
that the sale took effect on the whole of the mortgaged property, 
and passed the interest of the sons, as well as that of the father 
therein. 

An intermediate proposition is, that the sale was operative 
upon the right, title, and interest of the judgment-debtor in the 
| property put up for sale, so as to pass the share to which, upon 

a partition effected in his lifetime, he would have been entitled 

in eight annas of mouzah Bissumbhurpore. 

a J The argument addressed to their Lordships make 1t desirable 
to consider, somewhat in detail, what are the principles of 


the Hindu Law which are the foundation of the plaintiff's claim, 
' 14 B. L. R., 187; L. R. 1 LL A. 333, 
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SELECTION OF LEADING CASES. 


and what the rights which flow from them. ‘These questions are 


of course determinable by the texts of the Mitakshara, as inter 
preted by judicial decisions either of the Courts ef India, or of 
this Board; and it eannot be said that the course of decision 
has been altogether uniform and consistent. 


That under the law of the Mitakshara each son upon his 
birth takes a share equal to that of his father in ancestral 
immoveable estate is indisputable. Upon the questions whether 
he has the same right in the self acquired immoveable estate of 
his father, and what are the extent and nature of the father’s 
power over ancestral moveable property, there has been greater 
diversity of opinion. But these questions do not arise upon 
this appeal. The material texts of the Mitakshara are to be 
found in the 27th and following s/otax of the first section of the 
first chapter, It was argued at the bar that, because in the 
third s/o¢a of the above section it is said that the wealth of the 
father becomes the property of his sons, in right of their being 
his sons, and that “ that is an inheritance not liable to obstruc- 
tion,” thar rights in the family estate must be taken to be only 
inchoate and imperfect during their father's life, and in parti- 
cular that they cannot, without his consent, have a partition 
even of immoveable ancestral property. There was some autho- 
rity in favour of this proposition, notwithstanding the texts to 
the contrary which are to be found in the Mitakshara itself 
(see s/okas 5, 7,8, 1), of the 5th section of Ist chapter). But 
it seems to be now settled law in the Courts of the three Presi- 
dencies that a son can compel his father to make a partition of 
aneestral immoveable property. On this point it is sufficient 
to cite the cases of Laljeet Singh v. Rajcoomer Singh" and 
Raju Ram Tewary vy. Luchmun Persad,* decided by the 
High Court of Calcutta; that of Aal‘prashad v. Ram 
Charan,® decided by the High Court of the North- 
Western Provinces; that of the Na'galinga Mudali y. 
Subliramaniya Mudlati,* decided by the High Court of 
Madras; and the case of Morv Vishvanath v. Ganesh 


1 12 B. L R. 378. 

* B. L. RK. Sup. Vol. 731 ; 8. C. 8 W. R. 16, 
2 J. L. RB. 1 All, 159, 

* 1 Mad. H. C, R. 77. 
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, sions ‘do not seem to go beyond ancestral immoveable property. 
‘Hence, the rights of the coparceners in an undivided Hindu gneo — — 

family governed by the law of the Mitakshara, which consists 

of a father and his sons, do not differ from those of the copar- 

ceners in alike family, whieh consists of undivided brethren, 

except so far as they are affected by the peculiar obligation of 

paying their father’s debts which the Hindu Law imposes upon 

sons (a question to be hereafter considered), and the fact that 

the father is in all cases naturally, and, in the case of infant 

‘sons, necessarily, the manager of the joint family estate. 

The right of copareeners to impeach aa alienation made by 
one member of the family without their authority, express or 
y imp'ied, has of late years been frequently before the Courts of 

India, and it cannot be said that there has been complete uni- 

formity of decision respecting it. 

All are agreed that the alienation of any portion of the 
* joint estate, without such express or implied authority, may be 
impeached by the copareeners, and that such an authority will be 
implied, at least in the case of minors, if it can be shown that 
the alienatioa was made by the managing member of the 
family for legitimate family purposes. It is not so clearly 
settled whether, in order to bind adult coparceners, their 
express consent is not required; but this is a question which 
does not arise in the present case. 

To what extent an unauthorised alienation can be impeached 
by coparceners is a more important question, and one upon 
which there has been a greater conflict of authorities. Nor can 
it be said that the same law even yet prevails in all parts of 
India upon it. 

A distinction has been often made, both by Courts of 
Justice and by text-writers, between alienations by private 
contract and conveyance, and alienations under legal process, 
asin the case of joint family property seized and sold in 
execution of a decree against one member of the family for his 
5 separate debt. 

Since the decision, however, of the eases of J rrasran: 


' 10 Bom. H, Cc. R. 444 
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Gramint = | Ve Ayyascami = Gramim,' —- Peddamuthutaty 
others ve N. Timma Reddy,? Patanivelappa Kanndan v. 
Mannarn Natkan,> and J. Rayacharln vi NVP. 
-Venkataramantah,* it has been settled law in the 
Presidency of Madras that one coparcener muy dispose of 
ancestral undivided estate, even by private contract and convey- 
ance, to the extent of his own share; and « /ortiort that such 
share may be seized and sold in execution for his separate debt. 

That the same Jaw now obtains in the Presidency of 
Bombay is shown by the cases of Dawodhar VFithal 
Khare Vv. Damoithar Hart Soman, | Pandurang 
Anandrar. v. Bhaskar Shaddshiv,® and Udaram Sitaram 
vy. Ranuw Panduji?. But it appears from the case of 
Irandavandds Randas  v. Jamnunatai,®> and the cases 
there cited, that in order to support the alienation by one 
coparcener of his share in undivided property, the alienation 
must be for value. The Madras Courts, on the other 
hand, seem to have gone so far as to recognise an alienation 
by gift.. There can be little doubt that all such alienations, 
whether voluntary or compulsory, are inconsistent with the 
striet theory of a joint and undivided Hindu family; and the 
law as. established in Madras and Bombay has been one of 
gradual growth, foundel upon the equity which a purchaser for 
yalue as to be allowed to stand in his vendor’s shoes, and to 
work out his rights by means of a partition ; see | Strange, 
Hinde Law [ist Ed.], p. 179, and App. vol. it, pp. 277 and 282. 

In Bengal, however, the law which prevails in the other 
Presidencies as regards alienation by private deed has not yet 
been adopted. In a leading case on the subject, that of 
Sadatart Prasad Sahu v. Fooljask Koer,” the law was 
carefully reviewed, and the Court, refusing to follow the Madras 
and Bombay decisions, held that, according to the Mitakshara 
law as received in the Presidency of Fort William, one 
copareener had not authority without the consent of his 


‘1 Mad, U. C. R. 471. * 1-Bom. -H. C, R, 182, - » 
7 2 Mad, H.C. R. 270, * it Bom. H, C, R, 72. 
22 Med. H.C. R 416. | ~ * 11 Bom. H.C. R. 76, 
* 4 Mad. H. C. R, 60, * 12 Bom. H. C. R. 229. 


* 3 B, L, BR. F. B. 41. 
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co-sharers, to mortgage his undivided share in a portion of the 
joint family estate, in order tv raise money on his own 
account, and not for the benefit of the family. In another part 
of the same case, the Chief Justice intimated a doubt upon a 
question which did not then call for decision, mc., whether, 
under a decree against one coparcener in his lifetime, his share 


of joint property might be seized and sold in execution. That 


question must now be taken to have been set at rest by the 
recent decision of this tribunal in Ueendyal Lal vy. Jugdeep 
Narain Singh,* by which the law has so far been assimilated 
to that prevailing in Madras and Bombay, that it has been 
ruled that the purchaser of undivided property at an execution 
sale during the life of the deblor for his separate debt does 
acquire his share in such property with the power of ascertaining 
and realizing it by a partition. 

But then the question arises, what is the consequence of the 
debtor dying before the execution is complete ; whether in that 
event the coparceners take his undivided share by survivorship, 
so as to defeat the remedy which the creditor would otherwise 
have against it. 

This was much considered in the ease of (Waram Sitaram 
v. Rann Pandwjt already cited from the 11 Bombay H. C, 
Report, 76. There the debt was the separate debt of a 
son joint in estate with his father. The suit was brought, 
alter the death of the son, against the father. A deeree was 
obtained against the father and the son’s widow, and it was 
sought, in a supplemental snit, to enforce that deeree against 
the son’s undivided share in joint property, treating that*share 
as liable, in the father’s hands, for the son’s debt. It was ruled 
that this could not be done; that, thougzh a son might be liable 
to pay his father's separate debts, there was no corresponding 
obligation on a father to pay his son’s debts ; that the riceht of 
a son to a share In the joint ancestral property had died with 
him; and that his share, having survived to the father, was no 
longer a subject upon which the execution could operate. ‘This 
case ia the more important, because the Court, whilst coming 
to the above decision, fully recognized the alienability of the 
share of one coparcener, as established at Bombay ; and showed, 

'I.L. Rf. 3 Cale, 198; L. R. 41, A, 247; Pundit F. C.J, 730, 
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worked out by the holder of a decree in the debtor’s lifetime. 





Usage, section 288, states that there had recently been a 


i decision to the same effect as that just stated at Madras. In- 


te . deed, this was stronger then that at Bombay, because the debtor 
* had died after decree, though before execution, ‘The case is 
cited as that of KAvooppookonan v. Chinunayen,’ but their 


Lordships have been unable to obtain access to a copy of those 


Reports, and can refer only to the abstract of the case in Mr. 
Mayne’s work. The Chief Justice in that case seems to have 
taken a distinction between a specific charge on the land and 
a mere personal decree. ‘The existence of such a distinction 
would be the logical consequence of the power of a coparcener, 
as recognized at Madras and Bombay, to sell or mortgage joint 
property to the extent of his undivided share, 


In bis judgment in the Bombay Case of Udaram Sitaram vy, 
Rann Panduji,? Chief Justice Westropp cites a decision of the 
High Court of the North-Western Provinces, Goor Pershad vy. 
Sheodeen,®> which is still stronger than the last-mentioned case 
at Madras, because there the property had been actually attached 
in the debtor's lifetime. 


It may be further observed that the Chief Justice, in the 

ease already cited from 3 Bengal Reports,‘ seems to have 
intimated an opinion in favour of the general rule that an un- 
divided share in joint property cannot be followed in the hands 
of coparceners to whom it passed by right of survivorship. It 
was not, however, necessary to decide the point in that case. 
1 Their Lordships have hitherto dealt with the powers and 
" rights of ordinary coparceners. They have now to consider how 
far those rights and powers are qualified by the obligation which 
the Hindu Law lays upon a son of paying his father’s debts. 
The obligation is thus succinctly stated by Chief Justice 
Westropp® :— 


“Subject to certain limited exceptions (as, for instance, debts 


‘ contracted for immoral or illegal purposes), the whole of the 
* 1 Madras Reporter, 63, * 11 Bom, IT, ©. R., 85. 
2 4N. W. P. Rep. 137. * 9B, L. R, 81 (26) FB, : 


* } Bom, 1. C, R., 83%, 


with some detail how the remedy ngaimst such a share is to be 
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family undivided estate would be, when in the hands of the 
sons or wrandsons, liable to the debts of the father and graud⸗ 
J. father.“ 


And as authorities for this proposition he cites Colebrooke’s 
Digest, Book I, Chap. v., Par. 167, and Girdharé Lall v. Kantoo 
hail. Ove of the earlier authorities cited at the bar upon 
this point was a case decided Ly the late Sudder Court of Lower 

— Bengal i in 1861, which is reported at p. 213 of the Decisions of 
the Sudder Dewanny Adawlut of Bengal for that year. In it 
. an infant son sued by his guardian, i in the lifetime of his father, 
to set aside various conveyances which had been made by the 
b father of portions of the joint family estate, and to recover 
Tithe property sold under them, and also to recover other 
7 Portions of the estate which had been sold under orders of the 
Court in execution of decrees. The family was governed by 
the Mithila law, and the first point decided was that the res- 
trictions on a father’s power of alienation over ancestral immove- 
able estate under that law were the same as those imposed by 
fe + ‘the law of the Mitakshara. 


4 This case recognised the distinction between alienations by 
 ¢onyeyance and those made under process of execution. The 
Court set aside the sales by conveyance, because no justifying 
necessity for them had been established, and it did this although 

the considerations for the sales were in some instances money 

7 ‘raised i in order to satisfy either judgment or bond debts. On 
_ the other hand, it dismissed the suit so far as it sought to recover 
property which had been sokl under decrees of Court, on the 

_ ground that the son was under an obligation to pay the debts 
of the father if not contracted for immoral purpose~ and that 
he had failed in this case to prove, its agaist the purchasers 
under the decrees, that they were so contracted. The words of 
J the judgment on this point are, “ Freedom on the part of the 
| son, as far as regards ancestral property, from the obligation te 
discharge the father’s debts, under Hindu Law, can be sueccessful- 
ly pleaded only by a consideration of the invalid 1:ature of the 
debts incurred. Now we are clearly of opinion that the plaintiff 
has been unable to show that the expenses for which these 
decrees were passed were, looking to the decrees themselves, 
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and we cannot now look beyond them, immoral, and such as, 
under Hindu Law, the son would not be liable for.” 
The decision of this tribunal in the before-mentioned case 
of Muddu Thakoor v. Kaxntoo Lall,' has, however, gone 
ar beyond this decision of the Sudder Dewanny Adawlut, because 
it treats the obligation of a son to pay his father’s debts, unless 
contracted for an immoral purpose, as affording of itself a suffi- 
cient answer to a suit brought by a son either to impeach sales by 
private contract for the purpose of raising money in order to 
satisfy pre-existing debts, or to recover property sold in execu- 
tion of decrees of Court. The judgment, moreover, and this is the 
. portion of it that is chiefly material to the determination of the 
present appeal, affirms the principle laid down in the judgment 
of the Sudder Dewanny Adawlut, that a purchaser under an 
execution is not bound to go further back than to see that 
there was a deeree against the father; and that the property 
was property liable to satisfy the decree, if the decree had 
been given properly against the father. In such a case, one 
who has fond fide purchased the estate under the execution, 
and ond fide paid a valuable consideration, for it, is protected 
against the suit of the sons seeking to set aside all that bas 
been done under the decree and execution, and to recover 
back the estute as joint ancestral property. 
This case then, which is a decision of this tribunal, is 
undoubtedly an authority for these propositions : 


Ist. That where joint ancestrel property has passed ont 
of a joint family, either under a conveyance executed by a 
father in consideration of an antecedent debt, or in order to 
raisé money to pay off an antecedent debt, or under a sale in 
execntion of a decree for the father's debt, his sons, by reason 
of their duty to pay their father’s debts, cannot recover that 
property, unless they show that the debts wereJeontracted for 
immoral purposes, and the purchasers had notice that they 
were so contracted; and 2ndly, that the purchasers at an 
execution sale, being strangers to the suit, if they have not 
notice that the debts were so contracted, are not bound to make — 
inquiry beyond what appears on the face of the proceedings. 

Their Lordships have now to apply the principles to be 

' 14 B, GR. 187; 8, C. L, R., 1. A., 333, 
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“extracted. from the authorities which have been considered to 
ef ai the ease before them. 


~ Lordships’ opinion, properly found, that the plaintiffs, as 
between them and Bolaki Chowdhry, the judgment creditor 

‘of Adit Sahai, had established that neither they, nor the 
ancestral immoveable estate in their hands, were liable for the 
* debt to Bolaki which had been contracted by their father. 
4 The two material issues on this point were, Ist, whether the 
bond to Bolaki, executed by the late father of the minors, 
s legally valid so far as the minors’ interest is concerned, 
and whether the money thus borrowed was devoted to the 
incurred —— the minors had no 





2) 
Was 








F 
Pie 
a did he and ‘the money borrowed from Bolaki — 
in — purposes ? The Subordinate Judge, upon a full 
_ consideration of the evidence, found both these issues in favour 
of the plaintiffs, and decreed to them the relief sought by 
‘ their plaint. The judgment of the High Court does not 
c: impeach this finding as regards Bolaki Chowdhry. On the 
— contrary, the words of the learned Judge who wrote the 
judgment of the Court are : *‘ And this decision would, I think, 


have been perfectly fair and right were we dealing with 


— ‘the effect that the onus was clearly on the plaintiffs of 
Pant showing against the respondents, who purchased at the 
: — execution, that the decree against Adit Sahai was an improper 
_ one, and that the evidence was insufficient to prove the fact. 


_ If in this last passage of the judgment the Court meant to 
rale that the evidence which was suflicient to prove the two 
issues above mentioned, and the matters of fact involved in 

* them against Bolaki Chowdhry were insuflictent to prove them 
ä— againet the respondents, that ruling would, in their Lordships * 
Be opinion, be erroneous. The respondents were parties to fhe suit, 
— they ey went to trial upon those issues, and had equally with Bolaki 
Chowdbry the means of cross-examining the plaintiffs’ wit- 

: . nesses, and of addueing counter- evidence, ‘This observation, 
: _ however, leaves untouched the principal ground upon which 
> 2 the Hich Court dismissed the plaiwtiffs’ suit as against the 


To: a 


bei 5 


a Bolaki Chowdhry.” There is no doubt a subsequent passage — 
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respondents, e/>., that upon the authority of the decision of this 
Board in Muddun Thakoor vy. Kantoo Lait,’ the respondents are 
to be treated on the footing of purchasers for value, without 
notice ; forit is one thing to prove a fact, and another to prove 
that a particular party had notice of that fact. Their Lordships 
desire to say nothing that can be taken to affect the authority 
of Muddun Thakvor's Case,’ or of the eases which may have 
since been decided in India in conformity with it. The material 


passage of the judgment in Muddue Thakoor's Case * is in 


these words :—. 

“ A purchaser under an execution is surely not bound to go 
back beyond the decree to ascertain whether the Court was 
right in giving the decree, or having given it, in putting up 
the property for sale under an execution upon it. It has al- 
ready been shown that if the decree was a proper one, the 
interest of the sons as well as the interest of the fathers in the 
property, although it was ancestral, was liable for the payment 
of the father’s debts. The purchaser under the execution, it 
appears to their Lordships, was not bound to go further back 


than to sec that there was a decree against the fathers ; that. 
the property was property lable to satisfy the decree, if the 
decree had been given properly against them ; and he having 


inquired into that, and éond fide purchased the estate under 
the execution, and dona fide paid a valuable consideration for 
it, the plaintiffs are not entitled to come in, and to set aside all 


that has been done under the decree and execution, and recover. 


back the estate from the defendant. ” 


It appears to their Lordships that the present case is clearly 
distinguishable from that of Muddun Thakoor, and does not fall 
within the principle laid down in the passage just cited. It has 


been seen that before the respondents purchased, the claim of 


the plaintiffs was preferred in the Court wherein the execution — 
proceedings were pending in the form of objections to the sale.’ 


The Court refused to adjudicate upon the claim in an execution — 


proceeding, and accordingly allowed the sale to take place, but 
made an order referring the plaintiffs toa regular suit for the 
establishment of their rights. Their Lordships think that the 
respondents must be taken to have had notice, actual or 


: ie 3. Lh. + 157 1 Li. kt. 1 LA. 333, 
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Rcdietrictive, of the plaintiffs’ objections, and of the order made 


upon them, and therefore to have purchased with knowledge of 
the plaintiffs’ claim, and subject to the result of this suit, It 


follows that, as against them as well as against Bolaki Chowdhry, 


Ne the plaintiffs have established that, by reason of the nature of the 


_ debt neither they nor their interest in the joint ancestral estate 


oe are liable to satisfy their father’s debt. 


rh Ae ue 


The question remains, whether they are entitled to any and 
_ what relief as regards the father’s share in this suit’ It seems 
~ to be clear upon the authorities that if the debt had been a 
mere bond debt, not binding on the sons by virtue of their lia- 


bility to pay their father’s debts, and no sufficient proceedings 


had been taken to enforce it in the father’s lifetime, his interest 
in the property would have survived on his death to his sons, so 
that it could not afterwards be reached by the creditor in their 
hands. On the other hand, if the law of the Presideney of Fort 
William were identical with that of Madras, the mortgage 
executed by Adit Sahai in his lifetime, as a security for the 
debt, might operate after his death as a valid charge upon mouzah 
Bissumbhurpore to the extent of his own then share. The 
difficulty is that, so far as the decisions have yet goue, the law, 
as understood in Bengal, does not recognize the validity of such 
an alienation. 

Their Lordships are of opinion that it is not necessary in 
this case to determine that vexed question, which their former 
decisions have hitherto left open. They think that, at the time 
of Adit Sahai’s death, the execution proceedings under whieh the 
mouzah had been attached and ordered to be soll had gone so 
far as to constitute, in favour of the jud@ment creditor, a valid 
charge upon the land, to the extent of Adit Sahai's undivided 
share and interest therein, which could not be defeated by his 


death before the actual sale. ‘They are aware that this opinion 


is opposed to that of the High Court of the North-Western 

Provinces, in the case of Goor Pershad vy, Sheodeen,' already 

referred to. But it is to be observed that the Court by 

which that decision was passed does not seem to have recogmized 

the seizable character of an undivided share in joint property 

which has since been established by the before-mentioned 
' 4. N. W. P. Rep, 137. 
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decision of this tribunal in the ease of Deendyal Lal.' If 
this be so, the effect of the execution sale was to transfer to 
the respondents the undivided share in eight annas of mouzah 
Bissumbburpore, which had formerly belonged to Adit Sahai 
in his lifetime ; and their Lordships are of opinion that, 
notwithstanding his death, the respondents are entitled to work 
out the rights which they have thus acquired by means of a 
partition, 


They will, therefore, humbly advise Her Majesty to allow 


the appeal, and to reverse the decree of the High Court, and~ 


also that of the Subordinate Judge, which is clearly wrong 
in so far as it absolutely set aside the bond, the decree, and the 
execution sale, and in lieu thereof to make an order declaring 
that by virtue of the execution sale to them the respondents 
acquired only the one undivided third share in the eight-anna 
share of mouzah Bissumbhurpore, in the pleadings mentioned, 
which formerly belonged to Adit Sahai, with such power 
of ascertaining the extent of such third part or share by means 
of a partition as Adit Sahai possessed in his lifetime ; and 
ordering that the appellants be confirmed in the possession of 
the said eight-anna share of mouzah Bissumbhurpore, subject 
to such proceedings as the respondents may take in order to 
enforce their rights above declared. ‘The order should further 
direct that the costs in the Courts below be apportioned according 


to the usval practice of those Courts, when the party plaintiff - 


is only partially suecessful. Bat the appellants, having 
succeeded here on the material portioa of their claim, ave entitled 
to the costs of this appeal. 


Nore,.—The doctrine of a son's duty under the Hindn Law to pay hisfather’s 
debts (excepting debts incurred for, what may for the sake of brevity be called, 
immoral purposes) was clearly recognised by the Privy Council in Hunooman 
Persaud Panday's case. The subsequent working out of the doctrine and its 
effect upon the other doctrine of the Hinda Law as expounded in the Mitakshara 
namely, the doctrine of the equality of the rights of the son and the father in 
aneestral property, appear from the present case and the late cases of Nanomi 
Babuasin v. Modiua Mohen (1. L. R,, 18 Cale., 21) and Bhatbut Perasnud vy. 
Girja Koer (1.L.R,, 15 Calo., 717). 


It may be noted that the only cases of private alienation by the father which 
their Lordships of the Judicial Committee regard as binding on the sons aro 
alienations made, in consideration of an antecedent debt, or in order to raixe 
money to pay off an antecedent debt; aud a consideration, of the doctrine ‘on 
which the father’s power of alienation is based namely the son's obligation to 

my off the fathor’s debt, would show thot it must be so. Certain cases decided 
y the Indian High Courts, however seem to regard the existence of an antoce- 
dent debt as immaterinh, 


‘I, L. BR, 3-Oale,, 108; 1. Ri, 41. A., 321. 
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BHAGWAN SINGH.* 
(Reported in L. h., 26 I. A., 158; 1. b. B., 21 Alt., 412.) 


The following judzment was delivered by 

Lorv Hosnouse :—There are no facts in dispute in this ease. 
The plaintiffs, now appellants, brought the suit to establish 
their title as reversionary heirs of Madho Singh as against the 
first defendant, a boy who was adopted by him in the Dattaka 
form. The boy is the natural son of Madho’s mother’s sister. 
The sole question is whether the adoption of such a relation is 
allowed by Hindu Law. The Subordinate Judge held that it is 
not allowed. A Full Bench of six Judges of the High Court 
has decided that it is allowed. Four judges, wiz., Edge, 
©. J., and Knox, Blair and Burkitt, JJ., being of that opinion, 
against Banerji and Aikman, JJ., who are of the contrary 
opinion. Their Lordships are under the disadvantage of 
hearing the case without any help from the respondents, who 
have not appeared. But this disadvantage is much lessened 
by the elaborate fulness of the reasons assigned by Edge, C. J. 
for the conclusion which he reacbed in favour of the respondent. 

The question is of the same nature as that which has just 
been disposed of in the preceding cases from Madras and 
Allahabad. But it depends upon a different set of texts, and the 
eourse of decision in India has been very different. It is agreed 
on all hands that the prohibition contended for, extends only 
to the three twiee-born classes, and not to the most numerous 
class of all, the Sudras. The parties here are Kshatriyas, 
governed by the Benares School of Law. It is also agreed that 
as regards capability to be adopted, the sons of sisters, sons of 
daughters, and sons of maternal aunts, stand on the same 
footing, and that the authorities which apply to any of these 
classes apply to all. 

The oldest original texts bearing on the point are contained 
in the Dattaka Chandrika. In Sec. I., Para. 11] of that work the 


‘author quotes the ancient sage Sakala to the following effect. 


After mentioning certain relatives to whom preference should 
be given in adoption among the regenerate tribes, he says: 


* Present: Lorda Hobhouse, Macnaghten, and Morris aud Sir Richard Couch 
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“TF such exist not, let him adopt one born in another family 
except a daughter's son and a sister's son and the son of the 
mother’s sister.” | ; 
Tn Para, 17 of the same section, the same work quotes the sage 
Saunaka, who, after pointing out from what classes adoptions 
should be made, says: ‘ But a daughter's son and sister's son 
are affiliated by Sudras, For the three superior tribes a sister's 
sop is nowhere mentioned as a son.” 

In See, II. Paras. 7 and §, after quoting from’ Saunaka the 
expression that the adopted boy should bear the reflection of a 
son, the author adds; ‘ The resemblance of a son, or in other 
words the capability to have been begotten by the adopter, 
through appointment and so forth.” 

Nanda Pandita, the author of the Dattaka Mimamsa, writing 
in the early part of the 17th century, some centuries later 
than the conjectured date of the Dattaka Chandnka, cives, the 
same quotations from Sakala and Saunaka, and similar comments 
upon them. (See. II, Arts, 74, 107, 108; Sec. V, Arts. 16 to 20). 

Their Lordships have mentioned in the prior adoption cases the 
views of Knox, J. as to the authority of the two Dattaka treatises 
just quoted. In the present case the learned Chief Justice Edge 
takes even more disparaging views of their authority ; denying, 
if their Lordships rightly understand him, that these works 
have been recognised as any authority at all in the Benares 
School of Law. If there were anything to show that im the 
Benares School of Law these works had been excluded or rejected, 
that would have to be considered. But their authority has been 
affirmed as part of the general Hindu Law, founded on the 
Smritis as the source from whence all Sehools of Hindu Law 
derive their precepts. In Dr. Jolly’s Tagore Lecture of 
1883, that learned writer says: “The Dattaka Mimansa and 
Dattaka Chandrika have furnished almost, exclusively the scanty 
basis on which the modern Jaw of adoption has been based.” 
Both works have been received in Courts of law, including this 
Board, as high authority. Manguma vy. Athama,' Lord 
Kingsdown says: “they enjoy, as we understand, the highest 
reputation throughout India,” “In 12 Moore, p. 437, Sir James 
Colvile quotes with assent the opinion of Sir William Maenaghten 


' (1840) & Moo. TA. 07; 1b Pandit P.O, 4. 318, 
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that both works are respected all over Tndia, that when they 
differ the Chandrika is adhered to in Bengal and by the 
Southern Jurists, while the Mimansa is held to be an infal- 
lible guide in the Provinces of Mithila”and Benares. To call 





it infallible is too strong an expression, aud the esti cates of, 


Southerland, of West and Biihler seem nearer the true mark ; 
‘but it is clear that both works must be accepted as bearing high 


—— authority for so long a time that they have become embedded 


in the general law. 


~The learned Chief Justice then objects that the texts of the 


two Rishis are detached from their context, and so are render- 


ed of no value; and that as rewards Sakala there is no infor- 


mation where the writer of the Chandrika obtained his text, 
and that its genuinepess is doubtful. This objection ts strength- 
ened by the fact that the greatest of the sages do not 
mention any such prohibition; neither Manu nor Vashistha, 
nor Yajnavalkya, nor Narada; while one ancient sage, called 
the holy Yama, expressly asserts the right to adopt a sister’s son. 
Those objections must receive the same auswer. It may be 
true, though it is impossible now to say, that the Dattaka 
» Chandrika is the sole authority for the texts there quoted and 
afterwards copied by Nanda Pandita ; but it still remains the fact 
that the texts have been so quoted for several centuries, and 

have so been received into the body of Hindu Law. 





Taking then, the texts as they are given, and adding to 

¥ them such weight as the commentators possess, what is enjoined 

by them?’ ‘The learned Chief Justice points out that Saunaka 

may mean a legal prohibition, or a moral admonition, or merely 

to state a fact, or to indicate a preference for daughters’ and 

sisters’ sons among Sudras, Certajnly, if the question were new, 

the learned Judge’s argument would have to be carefully weigh- 

* ed before it could be rejected. Much of the reasoning which 

» has prevailed with their Lordships in the prior cases would 

apply to this case; and, on some points, such as the silence of 

other vreat laweivers and the existence of a secred text in an 

opposite sense, with greater fpree. But them Lordships find 

an antecedent difficulty ; for they have to « msiler whether the 
present question can be treated as au open one, 





: It is not necessary to state iT dletatl thre course of dlecision= 





J * 
131 
isin. 
sh —— ga tt 
Bhagwan Singh 
— — 
Bhagwan Singh. 






— 
1 Singh 





SELECTION OF. LBADING “CASES. 


in India, because there is hardly any contlict in them, and they — 
are fully stated in the judgments below. In 1808 there was a 
decision on a case from Mirzapore in favour of the validity 


of these disputed adoptions ; but it is probable that the parties 
were Sudras, as Sir William Macnaghten thought they were. 


There was a decision in 1810 between Brahmans, where an adop- 
tion of a sister’s son was held valid. But Sir Francis Mae- 
naghten tells us that it was over-ruled in some subsequent pro- 
ceeding which is not specified. In every other case that has since 
occurred, when the question has arisen between members of the 
three regenerate classes, and the adoption has been in the 
Dattaka form, the decision has been against its validity. 
The eases have occurred in all parts of India, and all the 
High Courts have agreed. In making this general statement, 


their Lordships have not overlooked the case decided by the. : 


Bombay High Court in 1867.! Edge, C. J., considers that, 
though the parties really were Sudras, the learned Judges 
thought they belonged to one of the twice-born classes, and so 
lent their authority to an adoption of a mother’s sister’s son 
among one of those classes. But though there was some argu- 


ment as to the true caste, their Lordships find nothing in the 


judgment to shew that the Judges thought the caste to be 
other than it really was. Nor was the decision treated as 
standing in the way of a subsequent decision in 1879 by the 
same High Court, which affirmed the invalidity of such 
marriages in the regenerate classes. 


The arguments by which the learned Chief Justice seeks to 
withdraw this case from so strong a current of decision rest 
entirely on the peculiarity which, in his opinion, attaches to the 
Benares School of Law. He does, indeed, subject the decided 
cases to a minute and able examination, with a view of ascer- 
taining the precise bearing of each, and of attenuating its force. 
But the general result at which he arrives does not substantially 
vary from that which is arrived at by the minority of the Court, 
and which is above stated. That being so, he puts the case 
in this way :— 3 

“The parties in this case are Kshatriyas, and are governed 
by the Benares School of Hindu Law. As Kshatriyas they belong 
.? Bee Ganpatra Vireshvar y. Vithoba Khundappa, (1 867) 4+ Bom, H, C, R, 130, 
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to one of the three regenerate classes of Hindus. What we 
have to ascertain is, does the Hindu Law, as accepted by the 


Benares School, prohibit the adoption by a Kshatriya of the 
son of his mother’s sister, in the sense making such an adoption 


illegal and void.” 
« 1t has not been suggested that there is any evidence in this 


suit of any usage in these provinces by which the adoption 
gh the Dattaka form of the son of a sister of the mother of the 
adopter, or of his * — son or of his daughter’s son, amongst. 


any of the three regenerate classes is either recognised as vaild 


or prohibited as illegal. Neither side in this case has pleaded or 


relied upon any custom or usage.” 


The learned Chief Justice then ties the plaintiffs down to the 
obligation of shewing a custom to prohibit the adoptions in 


question; and on each decided case he puts the test question 


whether it is founded on proof of such a custom among the 
regenerate classes governed by the Benares School of Law. In 
the position he considers that be is supported by a passage in 
the judgment of this Board delivered by Sir James Colvile 
in the case of the Col/ector of Madura vy. Mootoo Ramatinga.' 
It is as follows: “The duty, therefore of a European Judge 
who is under the obligation to administer Hindu Law is not so 
much to inquire whether a disputed doctrine is fairly deducible 
from the earliest authorities, as whether it has been received 
by the particular school which governs the district with which 
he has to deal, and has there been sanctioned by usage. For 
under the Hindu system of ne clear proof of usage will 
outweigh the written text of law.” The prineiple deduced by 
the learned Chief Justice from this passage and applied to the 
present case would have very far-reaching consequences ; and 
in their Lordships’ opinion it is not a sound principle, nor is it 
properly deducible from the language of this Board. 

In that judgment Sir James Colvile was dealing with the 
question whether a widow could adopt a son to her husband 
without his express authority. That is a point in the law of 
adoption on which legal authorities in different parts of India, 
all starting from the same sacied texts, have branched off into 
an extraordinary variety of conclusions ; each marked enough 

* (1868) 12 Moo, L A. #07; 2 Pundit P, C, J. 361. 
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and prevalent enough in its own sphere to be ascribed to 
some recognised school of law. Sir James Colvile addresses 
himself first to show how these schools came into being, and 
secoadly, to specify books of the highest authority in them. It 
is in the course of this exposition that the senteuces just quoted 
occur, as also the opinion before quoted with reference to the 
authority of the Dattaka Chandrika and of the work of Nanda 
Pandita. ‘The decision of the Board was that the power claimed 
for the widow was conferred on her by the school of law 
dominant in Dravida country, from whence the appeal came. 
But that law was ascertained by the usual methods of ascertain- 
ing general law; by reference to authoritative text-books, to 
judicial decisions, and to the opinions of Pandits, These authori- 
ties were found to be sufficient proof of the general Hindu Law 
prevailing over large tracts of country and populous communities. 
Anybody living among them must be taken to fall under those 
general roles of law unless he could shew some valid local, tribal, 
or family custom to the contrary. It was necessary for this 
Board to refer to the differences of schools of law, because the 
authorities of the recognised Bengal School denied the power 
which those of Southern India affirmed. The whole passage 1 
framed with reference'to the fact that different schools were 
found to take different views of the general law on the point 
before the Board. But their judgment gives no countenance to 
the conclusion that in order to bring a case under any rule of 
law laid down by recognised authority for Hindus wenerally, 
evidence must be given of actual events to shew that in points of 
fact the people subject to that general law regulate their lives 
by it. Special customs may be pleaded by way of exception, 
which it is proper to prove by evidence of what actually is 
done. In this case the learned Chief Justice tells us that there 
is no suggestion of a special custom. That being so, he seems 
to have inverted the processes by which law is ascertained. 


The rule of Jaw asserted by the plaintiffs in this case ts 
derived in the first place from the sacred texts which anderlie 
all Hindu Law; and, seeondly, from “books of high anthority 
in the Benares School as well as in others. It has been affirmed 
by Courts of justice in all parts of India, and in many law suits 
in which the parties were subject to the law of the Mitakshara, 
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which is of the highest authority in the Benares School. It has 
been so affirmed and applied to general terms, snd not as confined 
to a particular school. It is not shewn or even asserted that there 
is anything peculiar in the Benares School to make this rule 
inconsistent with ifs principles. If seems to their Lordsbips 
that to put one who asserts a rule of law under the necessity of 
proving that in point of fact the community living under the 
_ system of which it forms part is acting upon it, or defeat him by 
assertion that it has not been universally accepted or acted on, 
~ would go far to deny the existence of any general Hindu Law, 
and to disregard the broad foundations which are common to 
all schools, though divergencies have grown out ef them. 

Their Lordships do not inquire whether the views so 
earnestly maintained by the learned Chief Justice upon the 
construction of the disputed texts might have been successfully 
maintained at the beginning of this century. Vor eighty or 
Ninety years there has been a steady current of authority one 
way, in all parts of India, It has been decided that the precepts 

* condemning adoptions such as the one made in this case are 
not monitary only, but are positive prohibitions, and that their 
effect is to make such adoptions wholly avoid. That has been 
settled in such a way and for such a length of time as to make it 
incompetent to a Court of justice to treat the question now as 
an open one. Their Lordships will humbly advise Her Majesty 
to reverse the decree appealed from, and to restore that of the 
) Subordinate Judge, with costs in both courts. The respondents 
7 must also pay tlie costs of this appeal. 
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Noth.—The cases from Madras and Allahabad referred to in this judgment 


: : 

. tre Sri Halusu Claruldingaswami vy. Sri Baluse Ranialakshamma, and Radilie- 
mohun vv. Bent Frasaud which were decided towether and where it was held that 
the adoption of a child who is the only son of his natural father ix valid. The 

: onses are reported in IT, L. R., 21 All, 460, 
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— BHUGWANDEEN DOOBEY 
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— MYNA BAEE* 


[Reported i in 11 Moo. I. A. 487; 9 W. R. P.C. 23) 

Judgment was — by— 

The Right Hon. Sir James W. Cotvirtr— 

The following are the undisputed facts upon which this 
appeal arises :— 

Rae Deenanath, a Hindoo Banker of great wealth, carrying 
on business at Benares, H yderabad, aad other places, died at 
Benares on the 7th of June, 1855, childless. He was separate in 
estate from his brethern, if he had any; his wealth is said to 
have been self-acquired; and consequently his co-heiresses, 
according to the Hindu Law of the Benares School, were his 
two widows, vez., the respondent and Doola Baee, since deceased. 
Immediately after his death, however, a document, purporting 
to be a will executed by him in favour of one Hunwant Pershad, 
to whom jointly with a person named Bithul Pershad, it gave 
the management of the property, was propounded. The title 
of Hunwant Pershad, claiming under this alleged will, or as 
the adopted son of Rae Deenanath, has since been litigated in 
the Indian Courts, which have uniformly pronounced against 
it. An appeal to Her Majesty in Council against their decisions 
is pending,’ but it has not yet been set down for argument, 
in consequence of the death of one of the parties; and for the 
purposes of this appeal it must be assumed that Rae Deenanath 
died childless and intestate, and that the claim of Hunwant 
Pershad was unfounded. Nor would it be necessary to refer to 
that claim but for the arguments which the appelant’s counsel 
have founded on the partition between the widows, which was 
in some measure caused by it, and upon the alleged collusion 
of the respondent with the claimant. | 

The first consequence of the claim was that a summary suit, 
under Act, No. XIX of 1841, to determine the right to the 


* Present .-—-The Right Hon. Sir James William Colvite, the Right Hon, Sir 


Edward Vaughan Willams, the Right Hon, Sir Richard Torin Kindersley 
und the Lord Justice Rolt, 4 
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immediate possession of the property, was instituted in the 
name of Doola Baee, who was then a minor, by her uncle and 
guardian, in which a curator was appointed under that Act. 
When this suit came to a hearing the Judge pronounced against 
the will, and directed that the whole estate of Rae Deenanath 
should be equally divided between the widows, and that the 
curator should ‘carry out that order without-delay. ‘The property 
was thereupon divided; each widow was put in possession of 
her share; and Doola Baee continued in the separate possession 
and enjoyment of her share up to the time of her death. 

She died on the lLOth of November, 1557, having on the 
21st of August, 1857, made a will which was registered on the 
same day, whereby she disposed of her share of the property, 
inherited from her husband, in favour of her father (the 
appellant) and her infant brother, Kaloo Ram, who is also 
represented by the appellant on this appeal. 

Some steps seem to have been taken by the respondent, 
and also by Hunwunt Pershad, to resist the registration of this 
will in the lifetime of Doola Baee; and upon her death the 
respondent applied for the attachment of the property in dispute, 
being that taken by Doola Baee under the partition, as specified 
in the list before referred to; and for the appointment of a 
curator under Act, No, XIX of I5¢1. Her application having 
been dismissed by the Judge, who on that summary proceeding 
upheld Doola Baee’s will, she commenced the regular suit out 
of which this appeal has arisen, on the 21st of December, 1557, 
in the Court of the Principal Sw/der Ameen of Benares. 








The issues settled in the suit were:— 


First, whether there was any informality in the institation 
of the suit. 

Second, whether the plaintiff (the respondent) was legally 
competent to institute it. 

Third, whether Doola Baee was a minor or not at the date 
of the allewed execution of the will. 

Fourth, whether the will was fraudulent or a domed pid 
instrument. 

ifth, if a person die leaving two widows, and one of the 
widows subsequently dies leaving a will who js entitled to 
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rid: 
sueceed according to the Shasfrox, the surviving widow or the 
legzatee of the will (supposing the husband’s estate to have been 
divided between the widows, and also supposing no such division 
to have been made)? And is a widow competent to make a 
will in favour of her brother and father under the Shastras ? 

The third and fourth issues may be dismissed from considera- 
tion. Both have been found by the Courts below in favour 
of the appellant, and the correctness of this finding is not now 
impeached. 

Upon the other issues the Principal Sudder Ameen found— 
first, that the respondent could not maintain her suit, because 
it was brought on grounds wholly inconsistent and irreconcilable 
with the averments made by her in the suit, under Act, No. 
XIX of 1841, wherein she had supported the claim of Hunwunt 
Pershad ; x¢eond/y, that by reason of the partition, Doola Baee 
was fully competent to leave her property to whomsoever she 
pleased; and accordingly he dismissed the suit with costs. 

There was an appeal to the Smdder Court at Agra. The 
first judgment of that Court was adverse to the finding of the 
Principal Sydder Ameen on the first and second issues, and 
decided that the respondent, notwithstanding her former acts 
and averments, was competent to maintain the suit. But 
holding, that Doola Baee was competent to dispose of the 
inheritance derived from her husband, when it had been distinet 
and divided, and had effectually done so, it dismissed the ap, eal. 
It treated her power to dispose of the movable property as 
certain; her power to dispose of the immovable property as 
more open to question. 

The respondent applied for a review of this judgment. The 
nature of her application and the proceedings upon it will have 
to be more particulerly considered hereafter. The result of it 
was, that the case was re-heard before a Full Bench, when the 
Court decided that according to the law of the Benares School, 
Doola Baee was incompetent to dispose of either the movable 
or immovable property which she had inherited from her husband, 


and made a decree in favour of the respondent. ‘The present 


appeal is against that decree. 


From the foregoing statement it is obvious, that the principal: 
question between the parties is the broad and general one, 
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whether, according to the law of the Benares Sebool, a Hindu 
widow is competent to dispose, by will or deed of wift, of either 
movable or immovable property inlverited from her husband, to 
the prejudice of his next heirs. 


The learned counsel for the appellant have, however, 
contested the right of the respondent to have the present case 


decided on his issue upon various grounds. They contend, 


— 


Pi first, that, if not precluded for maintaining the suit by reason 


+. 








of her acts and averments in former proceedings, as ruled by 


the Principal Swdder Ameen, she has so shaped her case on the 
pleadings, that she cannot in this suit insist on her rights 
whatever they may be, as next heir of her husband in succession 
to Doola Baee; secondly, that it was not competent to the 
Sudder Court, having regard to the application for review and 
the proceedings thereon, to review its first decision, except as 
to the immovable property. 


Two other points were taken at the Bar, which it will be 
convenient to consider after, rather than before the determina- 


tion of the principal and general question of Hindu Law. 


One was raised by Mr. Leith on behalf of the respondent, and 


was to the effect that, as one of two Hindu widows taking as 


eo-heirs to their husband, she is in a more favourable position 
than that of a person claiming as next heir of the husband in 
sticcession to a single widow deceased. 


The other, which was taken by the other side, is what was 
the effect of the partition, either by way of enlarging the power 
of Doola Baee to dispose of the property or effecting the right 
of the respondent to question her disposition. Their Lordships 
will consider all these questions in their order. 

At the close of the argument for the appellant they tnti- 
mated, that in their judgement the respondent was not precluded, 
either by her acts or averments, or by her form of pleading in 
this suit, from insisting on her rights as heir of her husband 


against the claims of Doola Baee. Their Lordships agree generally 


in that part of the first judgment of the Sudder Court, which 
ruled that the respondent, because she originally acquiesced! 
in the title set up by Hunwunt Persbad, had not lost any rights 
which accrued to her as one of the co-heirs of her busband, when 
that claim was decided to be untenable. Nor do they think 
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that her alleged alienation of her share can be urged against 
her by the appellant as a bar to the present suit. It may have 
been an improper act; it “may be one which Doola Baee, had 
she been the survivor of the two widows, could have questioned, 
or which the next heirs of Rae Deenanath may yet question ; 
but the improper alienation of part of her husband’s estate 
cannot affect the respondent's right to recover other parts 
of it from those who, if her view of the law is correct, have no 
title to it. 

And upon the argument founded on the pleadings their 
Lordships have to observe, that the plaint does not i naccurately 
state the respondent's claim to the right to sueceed, on the death 
of Doola Baee, to that property which the latter took by 
inheritance from her husband. The replication and the petition 
of appeal from the decree of the Court of first instance are no 
doubt more open to the objection taken. In order to meet the 
case of quasi-estoppel set up, they attempt to draw a distinetion 
between the claim to the original share which the respondent 
took on her husband's death, and her claim to that to which she 
became entitled on Doola Baee’s death ; and make some confusion 
as to the character of her heirship. But this mispleading has 
in no deeree prevented the settlement of proper issues, or 
prejudiced the fair trial of the real question of right between 
the parties ; and that being the case, it would be contrary to 
the practice of their Lordships io give effeet to nice and critical 
objections founded on the inaccuracy of an Indian pleading. 


The next question is, whether the decree now under appeal 
ought to be reversed, so far as it affects the movable property, 
merely on the ground that it was not competent to the Sudder 
Court to review its prior deeree, with respect to that portion 
of the property in question in the suit. 

Their Lordships are not satistied that the proceedings on 
review were not within the powers of the Sw/ider Court. Two 
objections have been taken to them—‘rs/ that the respondent 
never petitioned for a review of judyment, except as to the 
immovable property ver, that whatever was the scope of her 
petition, the order of Mr, Gubbins upon it, must be taken to 
have conclusively confined the review to the immovable property, 


Upon the first point their Lordships think, that the 
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application for review must, on a fair construction of it, be taken 
‘to embrace the question as to the movable as well as that 
relating to the immovable property. The first plea seems 
to be confined to the latter; but the second plea is more 
general. It insists that the opinion of the Caleutta Paywdr/ 
ought to be accepted as correct. That opinion made (as he 
himself stated in his second opinion) no distinetion between 
— movable and immovable property, but denied the right of the 
widow to dispose of cither, to the prejudice of her husband’s 
heirs. 
Avain, as regards the acts of the Court : the article of the 
Code of Procedure which is supposed to have tied the hands of 
the Judges is the 378th. Itis clear, however, that the final 
_ order contemplated by that section was the order which, in the 
y ordinary course, would have been made by Messrs. Ross and 
Pearson on the 15th of January, 1863. The proceeding of Mr. 
Gubbins was iherely his fiat for the issue of that notice to the 
opposite party, which ts required by the proviso of that 
section. | 
-s «Tt may be admitted that Mr, Gubbins understood the 
application to be limited to the immovable property ; that he so 
limited the notice; anl that when the parties were together in 
presence before Messrs. Ross and Pearson, the written grounds 
for review impugned the correctness of the decision, so far as 
it related to the real property only. But! the question still 
remains, whether it was not competent to the Judges, by whom 
the order allowing or rejecting the application for review was 
to be made, to enlarge those gyounds on the oral application of 
the party, if satisfied that there was a proper case on the merit» 
for so doing, There seems to be nothing in the Code of 
Procedure which expressly prohibits them from so doing. 
And their Lordships are of opinion, that Messrs. Ross and 
Pearson, though they might have madea final order, granting 
or rejecting the application é@ fo/o, or in part, were not 
incompetent to make the qualitied order which they dul make, 
leaving in the Court which was to review the decision, a 
~ diseretion as to the extent to which the review shonld be 











carried, 
They are also of opinion that, even tf the Court below 
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_ prevent this Committee from deciding the question touching ‘the 

_ disposition of the movable estate ‘on its merits. There has been a % 

- RO - Surprise, The question was fully argued before the ‘Fall | X 
Bench oF the Sudider Court on ample notice to both — rz 
‘It has been fully arzued here. The objection, therefore, is 


ai hha — wrong io, ite procedure, its miscarriage ought — ‘to — 


— purely technical, and the result of yielding to it might be— to 

* place the respondent at a very unfair disadvantage, She hada — J 
—9 —— right to appeal to Her Majesty against the whole or any part of 

t the first deeree of the Sudiler Court. She would not have lost — 

* that right of appeal even if she had limited her applieation for a 

a hs review to the immovable property. She was relieved from the 
fe necessity of appealing by obtaining a final decree in her fayour 

5 


as to the whole of the property, whether movable or immovable, 
if this objection were to prevail, there could be no final determi- - - 
' nation of the question as to the former or its merits; unless, " 
: indeed, for the sake of doing substantial justice between the 
parties, their Lordships were now to allow her to appeal against 
that portion of the first decree of the Sudder Court, They are 
of opinion, that no such formality is necessary; and that itis _ 
competent to the respondent, who has been brought here on ‘ 
appeal, to maintain, if she can, the decree which is ander appeal, y 
by showing that it is right upon the merits. 
Their Lordships being, therefore, of opinion, that there is 
no obstacle to the determination on this appeal, and between 
these parties, of the general question involved in the judgment 
; under appeal, will now address themselves to the consideration’ 7 
of that question. : 
The parties have brought together a large amount of 
conllicting authority concerning it, consisting partly of the 
Bywustas, or opinions of Pundits, partly of decided cases, and 
partly of passages from ancient or modern authorities, which are 
accepted as authoritative in the Courts of India. 4 
t It is impossible to reeoncile the various opinions of the ' 
Bt. Pundits which are to be found in the Record. They are 
oe * divisible into three classes—namely, (first, that of opinions | 
taken in other suits; secowd/y, that of opinions taken by the } 
parties themselves for the purposes of this suit ; and thirdly, 
that of opinions given in answer to the questions put by the 
Sudder Court i ini this suit. 
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* OF the first class are No. 10 of the Record—probably No. 1i 
of the Record—No. 33 and_No. 28 of the Record. Three of 
these are not very material. As faras they go, the first two 
support the contention of the respondent ; the third seems to be 
good law, but it has really no bearing on the question now under 
consideration. The point was, whether on the death of the 
widow, the daughter or a nephew should succeed to property 


derived from the husband ; and inasmuch as the widow could 


not have taken the property if it had not been divicled, it followed 
that it must continue to descend in the course of succession to 
separate estate; and, therefore, to a daughter before a nephew. 
The fourth is strong against the right of a widow to alienate 
immovable property inherited from her husband ; and the case 
in which the opinion was taken was decided in accordance with 
it. But the opinion being apparently that of the same Calcutta 
Pundit who was consulted in this case, it ts material only 
as showing that he has in other cases, rejected the doctrine 
that a widow has power to dispose of land inherited from her 


husband. 


The second class consists of No. 12 of the Record, being the 
opinion of thirty-seven Benares Pundi/s tiled by the respondent ; 
and of No. 14 of the Record, being the opinion of twenty-one 
Pundits of the same place, filed by the appellant. The first 
ruled that the surviving widow was entitled to succeed to the 
share of the deceased widow ; and that that right could not he 
defeated by the disposition of the deceased widow. The other 
goes the length of contesting the right of one widow to succeed 
to another widow of her deceased husband in any case; it affirms 
the proposition that the property being once vested in the 
widows, each had an absolute interest in her share, and might 
dispose of it as she pleased. It held also, that in the case of 
intestacy, the father and brother of the deceased widow would 
have been the persons entitled to inherit her share. 


The third class consists of No. | of the Record, being the 
opinion of Ram Nath, one of the Pranitite at CGourt of 
Agra; of No. 7 of the Record, being the opinion of the four 
Benares Pundits, taken hy the Judge of that place, nner 
orders from the CGourt at A\era : No. 5 of the RKeeord, 
and No. 3 of the Record, being the two opinions of Héerna 
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Nund, the other Pundit at the Sudider Court of Agra; and 
No. 6 of the Reeord, and No. 2 of the Record, being the two 
opinions of the Calcutta Pundit. All these, except the latter 
opinions of Heerna Nund and the Caleatta Pundit, which were 
taken on the proceedings in review, were given in answer to 
the questions put by the Sudder Court before its first judgment. 

The questions were prefaced by the following preamble, or 
statement. 

A dies, leaving two wives B and C, who inherit his property 
real and personal. # and C make a complete partition of the 
property, and live separately from each other. C dies, having 
as blood-relations a brother and an uncle; and the questions 
were :— 

first. Does the property left by © descend by inheritance 
to the other widow, #, or to the brother or uncle of C ? 

Second, Would C be competent to bequeath by will to 
her blood-relatives the share of the property which she inherited 
from 4 (so divided), to the prejudice of B, who is still living ? 

It will be observed that this statement assumes a complete 
partition by the act or contract of the two widows, and it 
substitutes an uncle for the father of the deceased widow. The 
only variation in the references to the different Pundits was 
that, from accident or design, that to Heerna Nund was confined 
to real property. 

To these questions the four Benares /’«adi/s answered :-— 
Ferst, that the brother of ( was her foremost heir, and after 
him her uncle, and that while these two existed # could not 
succeed. Second, that any testamentary disposition by the widow 
of the property which she had inherited from her hushand 
should be held valid, the property having been exclusively her 
own, and that she was, therefore, at liberty to dispose of it in 
any way she thought proper. 

Three out of the four consulted Pundits, appear to be 


ineluded amongst the twenty-one, who had previously given — 


the opinion above referred to at the instance of the appellant, 
and accordingly the two opinions are, as might be expected, to 
the same effect; except, perhaps, that the seeond does not 
deny so strongly as the first the right of the surviving widow to 
sueceed to the share of the deceased widow in any case, 
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- The answer of Ram Nath to the first question was, that C's 

‘ "share would descend by inheritance to #8, because C could not 
_ be sueceeded by her brother or uncle during the existence of her 

es chusband’s sapinda; and although, in his answer to the second 
es! ion, he admits the power of C to defeat this right of B by 
Bs he rests that power of disposition solely on the 
martition assumed by the statement. He says expressly :—*‘ She 
auld not have done so had the property been jointly held.” 
He makes no distinction between real and personal estate. 
fe iu fs The answers of Heerna Nund and the Caleutta Puadi/, upon 
| ‘ich the ultimate judgment was in great measure grounded, 
yas, of course, in favour of the respondents on both points. 
Th y, too, make no distinction between real and _ personal 
property. The first opinion of Heerna Nund was confined to 
real property ; but this, as le explained in his second opinion, 

because the reference to him was so confined. 

The following, then, is the result of the Bywustas of the 
Fundits :—If the partition, the effect of which will be after- 
wards more fully considered, were out of the question, all the 
Court Pundits would agree in holding, that the respondent, as 
A the next heir of her husband, is entitled to take by succession 

the share of Doola Baee; and that that right cannot be defeated 

either as to movable or immovable property, by the will of 

Doola Bace. Kam Nath, however, holds that by reason of the 

partition, Doola Baee acquired the right of disposition. Again 
the twenty-one or twenty-two Benares Pundits who are in 
i favour of the appellant’s title are opposed by the twenty-seven 
Pundits of the same place, who have given their opinion in 
favour of the respondent, And the Hywustas given in other 
cases are more favourable to the respondent than they are 
to the appellant. 

The Benares Pundits, who are in favour of the appellant 
P refer only generally to the Mitaeshara, but the particular passages 
on which they rely are probably the Ist and 11th sections of 
the second chapter, and especially the second article of the 11th 
section, Those passages, and the arguments in favour of the 
























widow’s right of disposition which were deduced trom them, 
were lately under the consideration of this Committee in the 
case of Mussanmnvt Thakeoor Deyhce v. Rat Baluk Ram." The 
* Il Moo, LA., 149, at p. 175, 
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following is the conclusion to which their Lordships then 
came :-—** The result of the authorities seems to be that, although, 


according to the law of the ‘Western Sehools the widow 
may have a power of disposing of movable property inherited — 


from her husband, which she has not under the law of Bengal, 
she is, by the one law, as by the other, restricted from alienating 


any immovable property which she has so inherited ; and that 


on her death the immovable property, and the movable, if she 


has not otherwise disposed of it, pass to the next heirs of her 


husband.” To the authorities then cited and reviewed by 
their Lordships may be added Sir W. Macnaghten’s observations 
in his work on “ Hindu Law,’ Vol. I, pp. 19 to 21; Cases XIV 


and XV in the Second Volume of the same work, pp. 52 and 37; 
and also some of the cases which will hereafter be mentioned, 


which, whilst they support the doctrine of the widow’s power 
to dispose of movable property, admit that she cannot dispose 
of immovable property inherited from her husband, 


Tt must, then, be taken upon the authorities to be settled 
law that under the law of Benares, a Hindu widow has not the 
power to dispose immovable property inherited from her 
husband tothe prejudice of his next heirs; and the only question 
open to doubt is, whether she has any such po ver over movable 
property. 

It must be admitted that, in favour of this supposed dis- 
tinction there appears at first sight to be a considerable body of 
positive authority. In the case of Cossinanth Bysack vy. 
Hurroosoondury Dabee,s the leading case upon the rights 
and disabilities of a Hindu widow to Bengal, it was at first sup- 
posed that the distinction was recognized even by that School. 
The first decree in that ease declared the widow entitled to an 
interest for life in the immovable, and to an absolute interest 
in the movable estate of her late hosband. That was altered 
by the decree made in a bill of review, which declared her 
entitled to the real and personal estate of her husband, to be 
possessed, used, and enjoyed by her as a widow of a Hindu 
husband, dying without issue, in the manner prescribed by the 
Hindu Law. On an appeal from that decree the whole subject 
was reviewed by Lord Gifford, His judgment (which is reported 


* Marley's Dig, 204-5, 214, 
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io the Appeudix to Mr. Longueville Clark’s Rales and Orders), 
whilst it establishes that, according to the law of Bengal, there 
is no distinction between movable and immovable property in 
respect to the widow’s power of disposition over it, seems to 
proceed on the ground that the treatises known as the Vivada 
Chintamani and the Ratnicara are overruled and qualified in 
this respect by the Dayabhaga and Dayatutwa, which gave the 
le Lower Benzal, and that where the two former treatises 
prevail the distinction may exist. This judgment, therefore, 
affords some ground for the argument that the law of Bengal, 
“which does not recognize the distinction, is an exception from 
the general Hindu Law. Again, in PRajwudernorain Rae v. 
Bijaigobind Sing,* decided here in 1559, the right of the widow 
to dispose of movable property inherited from ber husband, and 
a its devolution on her dying intestate, are treated as open questions 
| under the law of the Mithila School. 


i 


—— = Fe — 


Of decided cases affirming the distinction, we have that in 
the High Court of Bengal, which was cited at the Bar from the 
Indian Jurist of the 3lst of March, 1866, p. 125; and which 
appears to be a case governed by the law of the Mithila Sehool. 

We have further the four cases cited in the judgement in that 
case, of which two show that the distinction has been recognized 
by the Svdder Court of Madras as prevailing in the Presidency 
of Madras ; and two show that it has also been recognized by the 
High Court of Bombay as prevailing in that Presidency. And, 
lastly, we have Case VII, at p. 46 of the Second Volume of Sir 
W. Macnaghten’s “ Hindu Law,” in which the law which ought 
to have been applied was that of the Benares School. 


If it were clear that the law upon the point in question was 
necessarily the same for all parts of India except those Provinces 
' of Lower Bengal which are governed by the Dayabhaga, these 
_ cases might afford ground for saying that the doctrine under 
Consideration, however questionable originally, must be taken 

_ to be now established by a course of decisions. 


— 


— 


Is however this uniformity of the law to be presumed ? 
The Judges, indeed of the High Court of Caleutta, say, in 
_ the judgment just referred to, “This case comes from Tirhoot, 


: 2 Moo. I, A, 181. 
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one of the Districts forming the ancient Province of Mithila, 
but the law is admittedly the same in this particular both for 
Mithila and for the provinces governed by the Mitaeshara,” 
Their Lordships, however, are not satistied that this statement 


1s correct. 


The Mitdcsharé is no doubt accepted as a high authority 
by all the schools, even by that of Bengal, when it is not 
controlled by the Dayabhaga, and other treatises peculiar to 


‘that school. But the other four schools have, like that of 


Bengal, though in a less marked degree, their particular treatises 
and commentaries which control certain passages of the Mitac- 
shariiand give rise to the differences between those schools. 
In proof of this, it is only necessary to refer to the preliminary 
remarks of Sir William Macnaghten, pp. 21 to 23. From these 
it would appear that, whilst the Mithila School follows impli- 
citly the Vivada Chintaimani and the Ratnéeara; the South of 
India the Smriti Chandrika and the Madhayya; and the Presi- 
dency of Bombay the Vyavahir Mayikha; these works are 
by no means held in equal estimation at Benares. 


Now, it appears from the judgment of Lord Gifford, that 
the works which were supposed to go furthest towards establish- 
ing the distivetion between movable and immovable property, 
which is now under consideration, were the Vivada Chintfmani 
and the Ratnficara. These may well be taken to establish such 
a distinction, according to the law of Mithila, and yet fail to do 
so according to the law of Benares. Again, the Mayfikha 
is cited as an authority for the decision of the case, at p. 43 of 
the Second Volume of Macnaghten’s “ Hindu Law.’ And, in 
the judgment under appeal, it is expressly stated that that 
treatise is not accepted as an authority, by the Benares School ; 
and, consequently, that the case in question was not binding 
on the Court. In like manner the law established by the two 
decisions at Madras, if it be so established, may depend on 
treatises and authorities peculiar to the South of India, and not 
accepted at Benares. From the reports of these, at p. 117 of 
the Sudder Decisions for 1849, and at p. 77 of the Sndder 
Decisions for 1850, it appears that both were decided on 


‘the Bywustas of Pundits, In the former case the 


authorities relied on by the Pwadifs are not given; 


. 
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but.in the latter, mention is made of the books called 


Madhoveyen and Suraswativilisca as well as of the Mitdéesharé 


(there called Vijnyaneswara); and it appears, from Sir William 


_ .Macnaghten’s remarks, that the two latter works are of 


paramount authority in the territories dependent on the 
Government of Madras, whilst they are not enumerated 
amongst the works accepted at Benares. 


— If this be so, it follows that, even if the above-mentioned 





4 
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‘eases were correctly decided, they are by no means conclusive on 
the present question. The decision of the High Court of 
Caleutta, in so far as it confirmed the title of the purchaser of 
the Government Promissory Notes, might have been rested on 
the general law relating to the transfer of negotiable paper, and 
that ease, so far as it involved the question now under considera- 
tion, and the case in the Second Volume of Moore's Indian 
Appeal Cases, were determinable by the law of Mithila; the 
two cases in the High Court of Bombay, and the Case, No. VII, 
at p. 46 of the Second Volume of Macnaghten’s “ Hindu Law,” 
were decided according to the peculiar law of the Bombay 


| Presidency, including the Mayikha; and those at Madras accord- 


ing to the law of that Presidency. None of them necessarily 
govern a case to be decided according to the law of Benares, 


- How then does the law stand independently of these 
‘decisions ? 

The startling differences of opinion among the Pundits 
‘show that the question cannot be taken to be clearly settled by 
the authorities accepted at Benares. 

The text of the MitdesharA on which, as has already been 
shown, the appellant must mainly rely, is the second paragraph 
of section XI of chapter II, which includes “ property which - 
she may have acquired by inheritance” in the enumeration of 
‘women’s peculiar property. These words make no distinetion 
between movable and immovable property ; yet it is settled, 
beyond all question, as we have already stated, that the im- 
‘movable property which a woman inherits from her husband 
eannot be disposed of by her, and does not pass as her sfridAuy, 
The legitimate inference from this seems to be, that neither 
movable nor immovable property inherited from her husband 
forms part of a woman's pecufiam or stridiun, Sir William 
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— indeed (“ Hindu Law,” Vol. I, p. 38), excludés 
| ten stridhua all the different kinds of property enumerated 
in the last clause of the paragraph in question. 

On the other hand, it may be argued that the text is explicit; 
that it includes under the head of sfrrdéun all property inherited 
from the husband; that from the fact of its inclusion the 
power of disposition over it is primd facie to be inferred; but 
that the right to alienate immovable property, whether inherited 
from the husband or given by him in his lifetime, having been 
taken away by positive texts, the distinction in this respect 
between movable and immovable property has arisen. 

-This argument, however, would fail to show why immovable 
property, inherited from a husband, should not (and all the 
decided cases show it does not) descend as s/rdfun; but passes, 
on the widow's death, to the next kin of the husband. The truth 
seems to be, that the texts which restrict a woman’s power of 
disposition over immovable property given to her by her 
husband in his lifetime, are different from those which both 
restrict her power over immovable property inherited from her 
husband, and regulate the course of devolution. 

To the former class belongs the text of Narada: “‘ Property 
given to her by her husband through pure affection, she may 
enjoy at her pleasure after his death, or may give ib away, 
except land or houses”; and the text of Katyf@yana: “ What a 
woman has received as a gift from her husband she may dispose 
of at pleasure ufter his death, if it be movable; but as long 
as he lives, let her preserve it with fragality.” To the second 
class belongs the text of Katy4yana, on which the judgment 
under appeal so much proceeds, viz, “The childless widow 
preserving inviolate the bed of her lord, and strictly obedient 
to her spiritual parents, may frugally enjoy the estate or 
property until she die; after her the legal heirs shall take it.” 
We take these texts as rendered by Colebrooke, Dig., Vol. TH, 
pp. 575 and 576. 

It is impossible to deny, as will be seen on reference to the 
Digest, that there has been a considerable conflict of opinion 
amongst the commentators concerning the texts. The better 
opinion, however, seems to be, that they relate to different 
—— 
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‘Again, the latter text certainly includes both movable and 
immovable property ; and it seems to be only by reason of 
confounding the law as to property given by, with that relating 
to property inherited from the husband, that the words “ after 

her the legal heirs shall take it ” can be restricted to the im- 

moyable portions of the husband’s estate. The preponderance 

of authority is certainly in favour of the proposition that, whether 

- the widow has or has not the power to dispose of inherited 

_movables, they, as well as the immovable property, if not 
| disposed of, pass or her death to the next heirs of the husband. 

It is also worth remarking, that the doctrine that property 


__ wherited from her husband forms part of a woman’s sfrid/ime 
 - yeeeives no countenance from two of the treatises current in 





other schools which are supposed to recognize the widow's 
* power to dispose of movables so inherited. Both the Vivada 
 (Chintémani and the Maydkha confine «s/ridiun within the 
definitions of Menu and Katyéyana. They exelude property 
inherited, and the other acquisitions which are comprehended 
in the last clause of the paragraph in the Mitfeshard, but are 
excluded by Sir W. Macnaghten. 

L They have distinct chapters for “ the separate property 
of women,” 
leaves no son.” ‘The Vivada Chint&imani expressly says (p. 
262), that the text of Katydyana does not refer to the peculiar 
property of a woman; and although it cites from Katydyana, 

F * Let a woman on the death of her husband enjoy her husband's 
property at her discretion,” and explains “that this refers to 
property other than immovable,” it also, at page 292, quotes 
from the Mahdbhdrata: “ For women the heritage of their 
husbands is pronounced applicable to use. Let not women on 
any account make waste of their husbands’ wealth ’’; to which 

, it adds, by way of explanation, “ Here waste means sale and 

gift at their own choice.’ (See Vivada Chintimani, pp. 256 

and 266, and Mayikha, pp. 54 and 78). 


Another argument against including the wealth inherited 
9 from her husband in a woman’s s/rid/un, as défined by the 2nd 
clause of the l!ith section of the 2nd chapter of the Mitdeshara, 
may be derived from the clauses 11 to 25 (both inelusive) of 
the same Section. These declare the husband to be, in default 


and “her right of suecession to a husband who 
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of the issue, the heir to “the whole property as before described, 


cl. 11." ‘This is intelligible, if the words “ property which she 
may have acquired by inheritance,” in the second clause, are 


cousidered to be property inherited in her husband's lifetime, 


or from some persons other than him. 


J 


The reasons for the restrictions which the Hindu Law 
imposes on the widow's dominion over her inheritance from her 
husband, whether fornded on her natural dependence on others, 
her duty to lead an ascetic life, or on the impolicy of allowing 
the wealth of one family to pass to another, are as applicable 
to personal property invested so as to yield an income as they 
are to land. The more ancient texts importing the restriction 
are general. Tt lies on those who assert that movable property 
is not subject to the restriction to establish that exception to 
the generality of the rule. The diversity of opinion amongst 
the Benares Pwvility is sulficient to show, that the supposed 
distinction between movable and immovable property is any- 
thing but well established in that School. And the unanimous 
judgment of the five Judges of the Sudider Court, supported 


by the opinion of the Court Pumdits, has, in this ease, raled- 


that the distinetion does not exist. Such a judgment ought 
not to be lightly overruled. 


Their Lordships, therefore, have come to the conclusion 
that, according to the law of the Benares School, notwithstand- 
ing the ambiguous passage in the Mitéeshardé, no part of her 
husband's estate, whether movable, or immovable to which a 
Hindu woman succeeds by inheritance, forms part of her 
stridiun or particular property ; and that the text of Katydyana 
which is general in its terms, and of which the authority is 
undoubted, must be taken to determine—/irs/, that her power 
of disposition over both is limited to certain purposes; and, 
seconily, that on her death both pass to the next heir of her 
husband, They have already stated the grounds on which they 
think that the cases decided in India are not necessarily in 
conflict with those conclusions. It is unnecessary for them 
to express any opinion touching the correctness of those 
decisions ; except that, in so far as they proceed—as that in 
the High Conrt of Calcutta unquestionably does in part 
proceed—on a differont construction of the passage in the 
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“Mitéesharaé, they cannot be supported on that particular 


ground. 

Their Lordships bave now to consider, whether the effect of 
the so-called partition was to give Doola Baee any power of 
disposition over her share which she would not otherwise have 
had. 

The case is wholly distinguishable from those in which a 
widow, baving a right to an ascertained share upon a_ partition 
with coparceners, who have an absolute interest in their shares, 
is.put by them into possession of that share. In such case it 
may be a question, whether her interest does not become abso- 
lute ; though in a case coming from Lower Bengal the contrary 
was decided by this Committee on an appeal from the Supreme 
Court of Caleutta. But here the so-ealled partition was between 
two widows, each having the limited interest of a Hindu widow in 
her husband's estate. It does not appear that it was made at 
the suit or on the application of either. It was made by order 
of a Judge who, in the particular proceedings (one under Act, No, 
XIX of 1841), had no jurisdiction to determine questions of title ; 
and who could only deal with the right to possession. It is 
diffieult to see how such a partition could enlarge either widow’s 
estate, so as to give her a disposition which she could not other- 
wise have bad against the next heirs of her husband. 

Tt may be said, that the question here is only, whether the 
respondent has not, by her partition, lost her right by survivor- 
ship. ‘There is, however, no proof of any contract to make a 
partition, and, as part of that contract, to release the rights of 
survivorship supposing it to have been competent to the widows 
to enter into such a contract. ‘There was, as has already been 
shown, no jurisdiction in the Court to make a complete partition 
in tavifam. ‘The transaction seems to have been merely an 
arrangement for separate possession and enjoyment, leaving the 
title to each share unaffected. The acquiescence of the widow- 
in the Judge’s proceedings cannot haye done more than 
each not to disturb the other’s possession. 

If this be so, it follows that the Opinions of those Pundits 
whieh were given in favour of the appellant, on t!; 
of a complete and regular partition, lose much of their power, If 
follows also, that the case of the respondent is stronczer th; 
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Ww ula have beat bad she claimed — as uext heir to her~ 


husband i in succession to Doola Bace. For the estate of two 
widows, who take her husband's property by inheritance is one 
estate. The right of survivorship is so strong that the survivor 
takes the whole property, to the exclusion even of daughters of 
the ‘deceased widow., hey are, therefore, in the strictest 
sense, coparceners, and between undivided coparceners there can 


be no alienation by one without the consent of the other. And 


accordingly, this case might have been decided in favour of the 
respondent on this ground alone. 


Upon the whole, then, their Lordships are of opinion, that 
the deeree under appeal is substantially right, and ought to be 


affirmed. Considering, however, that what has here been decided 


in respect to Doola Baee’s interest is equally applicable to that 
of the respondent, and that the latter is said to have assumed a 
power of disposing of her own share, they think it may be well 
to insert in the decree a declaration, that the property recovered 
by the respondent is to be possessed and enjoyed by her as a 
widow of a Hindu husband dying without issue, in the manner 
prescribed by the Hindu Law. Their Lordships will humbly 
recommend Her Majesty, with that variation, to confirm the 
final deeree of the Swdder Court of Agra. The appellant: must 
pay the costs of this appeal. 


Appeal dismissed with costs. 


Nore.—This case eetablishes that, according to Bonares School of Hindu 
Law governed by the Mitakshara no part of her hosband’s estate, whether 
movable or immovable, to which a» Hinda widow succeedle by inheritance forme 
partof the stridian or peculiar property, so that she takes only a restricted estate 
and her power of disposition is accordingly limited. Is also follows that on 
her death, the estate passes not to the heirs of her own peculiar property, but 
to the heirs of her husband. The result, therefore, i# that the discussion 
contained in the Mitakshars, whereiy the author mnintains that the expression 
‘eivridiun * has no technical meaning, but should be deemed to include pro- 
perty, inherited by a female, a» well as other descriptions of property specially 
enumerated us such, can have no practical effect given to it, since it neither 
affects the right of alienation nor controls the line of succession, The rule 
Ini down in this case has been extended to other females, Accordingly, the 
daughter has been held to take a restricted estate in property inherited from 
her father (Chetay Lat v. Channoo Lal, I. L. R., 4 Cal,, 744); o similar rule 
has been laid down in the cnse of « mother ipheriting from her son Sulleasur 
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THE COLLECTOR OF MADURA 
os 
MOOTTOO RAMALINGA SATHUPATHY.* 
[ Reported in 12 Moo. I. A., 897; 10 WLR, PoC, 172) 


Their Lordships’ reserved judgment was pronounced 


iB 


Sin James W. Coryire.—The principal question raised by 
these appeals is the validity of an adoption made by the widow 
of the last male cemindar of Ramnad, 

His title to that cemrndary, which is of great extent, and, 
like many of the large ceméndaries in the south of India, in 
the nature of a fay, or Principality, descendible to a single 
heir, was thos derived. In 1795, the then zemfndar, Moottoo 
Ramahnga Sathupathy, having rebelled against the Government 
of the Kast India Company, was deprived of his zemindary, 
which in the month of Jnly in that year was granted to his 
sister, Ranee Mangalaswara Natchear. Her title was confirmed 
by a formal Sunnand, executed on the 22nd of April, ™803, by 
Lord Clive, the then Governor of Madras, which granted the 
semindary to her, her heirs, successors, and assigns. She was 
married to Ramasamy aver, who died some time between 1797 
and 18043 and in the latter year, Rance Mangalaswara Nat- 
ehear, then «a widow, and professing to act under a written 
agreement between her and her late husband, adopted one 
Annasamy, his nephew, whose title she afterwards confirmed 
by a will executed on the [1th of Apvil, 1807. She died in 
that year, and was succeeded by Annasamy. He had seven 
wives, of whom only his chief wife, Mootoo Veroyee Natchear, 
and the appellant, Kanee Kunjara, need be mentioned, but 
had no male issue by any of them. And on the 26th of 
January, 1820, he adopted a son, Kamasamy, who was the 
natural brother of Mootoo Veroyee Natchear, and, by a testa- 
mentary instrument of that date, confirmed that adoption, 
stating it to have been made “ by himself and his chief wife 
Mootoo Veroyee Natchear unanimously.” He died in February, 

* Preeent:-—The Right Hon. Lonp Wesrevry, the Right Hon, Loxp 


Romitty (Master of the Rolls), the Right Hon, Ste Jamea Wintiam Convers, 
and the Right Hon, Sir Bowann Varenan Wit LLAMS. 
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1820, and was sueceeded by Ramasamy, who died in 1530, 
without male issue, but leaving a widow, the respondent, Ranee 
Parvata Natchear, and two infant daughters, Mangalaswara 
and Dorarajah surviving him. It is unnecessary to notice the 
unsuccessful suits by which the titles of Annasamy and Rama- 


samy were impeached during their lives, though some of the 
| Proceedings i in them help to swell the voluminous record before 


their Lordships. The title of Ramasamy to the semitndary, 
as stated above, is the common ground of all the parties to this 
litigation, and, on the consideration of these appeals, must be 


taken to be incontestable. 


On the death of Ramasamy, without male issue, his sueces- 
sorin the cemudary, according to the course of succession 
ah infestato, was his widow. He had, however, two days before 
his death, addressed to the Collector, as the representative of 
Government, the arc of the 19th of April, 1530. In that 


document, after stating that he was suffering from small-pox, 


and that the issue of his illness was uneertain, he expressed 


himself as follows — 1 have made an arrangement that my 
“mother, Ranee Mootoo Veroyee. who is my guardian in every 


respect, and who holds chief right to this cemndary, should 
enjoy this zewredary and all other things; pay persdtist to 
the Cirkar; maintain my royal wife, my daughter, Mangalas- 
wara, of five years old, and her younger sister, a small ehild ; 
and when these children shall attain their proper age, to make 
an arrangement with revard to their right to the cemindary, 
and continue the same ; that my natural brother, Mootoo Chella 


Taver, should manage the affairs of the cewendary until my 


children shall attain their proper age; and L have issued 
necessary orders for the strict observance of the above 
arrangement.” 

The affairs of the semindary seem to have been managed 
under this arrangement between 1830 and 1840. The res- 
pondent, Ranee Parvata Natchear, is said to have been herself 
very young at the date of her husband’s death; her children 
were infants; and the mother-in-law was probably the only 
member of the family with any eapacity for business. In 1840, 
Magalaswara, the daughter of Ramasamy, who had previously 
been married, died after giving birth to a male ebild, who did 
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not survive her. About that time differences arose between 
Ranee ‘Parvata Natehear and her mother-in-law who appears: 
to have set up some claim to the cemfudary in her own right. 


The Board of Revenue, acting as Court of Wards, intervened ; 


‘appointed, in April, 1840, Ranee Parvata Natchear —— 
of Dorarajah, her infant daughter, in the place of Mootoo 


Veroyee ; and assumed the managemenf of the estate, treating 
apparently Dorarajah as d+ facto cemindar, either by virtne 
of the arc executed by Ramasamy, or by reason of Ranee 
Parvata Natchear’s waiver of her rights in fayour of her 
infant daughter. 


Dorarajah died on the 24th of September, i845. She had 


previously been married, and having no children, attempted on 
the day before her death, to adopt as a son a child, named, 
Anandai. By the document, called her will, she declared, how- 
ever, that this person would only be entitled to the cemindary 
in succession to her mother, Rance Parvata Natchear, whom she 
ealls “the chief heiress to the zemindary.” This adoption was 


communicated to the Collector by ao letter of the 23rd of © 


September, 1515, bnt was treated by him as invalid under the 
25th section of Mad. Rew. V of 1804, beeause made by «a 
disqualified landholder without the consent of the Court of 
Wards. The right of Ranee Parvata Natchear to the 
semimlary, os heiress either to her husband or to her 
daughter, was, therefore, recognized by the Revenue antho- 
rities who, in April, 1840, put her in possession of it as a quali- 
fied proprietor, and relinquished the management of it to her. 


In the meantime, and ever since 1840, Mootoo Veroyee had 
been engaged in active litigation with Ranee Parvata Natchear 
and others for the enforcement of her alleged rights to the 
semtndary, The proceedings in her last su‘t are set forth in 
the record. For the most part they have no bearing upon any 
of the questions whieh their Lordships have now to determine; 
and it is unnecessary to notice any of them, except the supple- 
mental rejoinder, which was filed by Ranee Parvata Natchear 
on the 6th of Mareh, 184%; and the Me re nani, ov agreement of 
compromise, by which this litigation was terminated on the 
26th of February, 1847. In the former Ranee Parvata 
Nateheat ‘asserted, apparently for the first time, « right to 
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adopt:a son to her husband, either under an alleged authority —:1868, 





from him, in the event whieh had happened, of both his The Goleta) 
p daughters dying without issue, or under the more general — 
power of adoption which is disputed on these appeals. By the ear — 
latter, Mootoo Veroyee, in consideration f the provision made 
for her and ber foster-son,, Sevasamy, declared that Ranee 
Parxvata Natchear might thenceforward enjoy the cemindary 
forever; and, besides, might adopt a son at her pleasure, as 
specified in the supplemental rejoinder. 

It is clear, therefore, that whatever obscurity and confusion 
there may be in the history of the zewindary and its manage- 
ment between the death of Ramasamy in 1830, and the month 
of May, 1847, Ranee Parvata Natchear was at the last-mention- 
ed date in undisputed possession as tev fadar of Ramnad. 

y In that state of things she made the adoption which is the 
subject of the present dispute on the 1Yth of May, 1547, she 
wave notice to the Collector of her intention to adopt her sister’s 
younger son, and invited him te be present at the ceremony. 

On the 24th of the same month she formally adopted the 
respondent, Ramalinga. It ts admitted that all the requisite 
ceremonies were duly performed and that the adoption cannot 
he impeached, except on the ground of the insuflicieney of her 
power to make one. ‘The Board of Kevenue, by an Order, dated 
the 10th of March, 1849, declared that the adoption was invalid, 
and that on the death of Ranee Parvata Natchear the sevr- 
dary would escheat to Government. On the 23rd of July, 
1855, the Madras Government set aside this order, and 
determined to recognize the adoption until it should be 
declared invalid by a decree of a Civil Court. But on the 29th 
of October, (1555, the same Government cancelled its 
former order, and confirmed the order of the Board of 
Revenue of the 10th of March, 1840: and caused this, its final 
determination, to be intimated to Ranee Parvata Natchear 
through the Collector, by a letter dated the {5th of Novem- 
ber, 1855. 

The first of the suits out of which these appeals arse (No. 5 
of 1856) was instituted in that year by Ranee Kunjara, claim- 
ing, as the Jast surviving wife of Annasamy, and ber daughter 
Mangalaswara, against KRanee Parvata Natchearalone. They 
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impeached the validity of the adoption, insisted that on Ranee 
Parvata Natchear’s death Ranee Kunjara, as the next in sueces- 
sion, would be entitled to the cemindary and claimed main- 


» tenance in the meantime. HKanee Parvata Natechear, by her 
‘answer, alleged that Ranee Kunjara was not the wife but the 


concubine of Annasamy and could have no title to the 
semindary, Narious persons afterwards intervened under 
different titles, and were all by supplemental plaint, made 
parties-defendants to this suit. But none of them, except the 
respondent, Ramalinga, and the Collector are parties to these 
apneals, or have any interest therein. 


The second of the two suits (No. [ of 1860) was brought, in 
February of that year, by the respondent Ramalinga, who had 
then attained his majority, against Ranee Parvata Natehear 
and the Collector, Against the latter it sought to have the 
before-mentioned Order of intimation of the 15th of November, 
1855, set aside as illegal; and against the former it prayed that 
immediate possession of the semcndary might be adjudged to 
the respondent Ramalinga. 


The second suit was the first heard, and by his deeree, dated 
the 18th of Mareb, 1561, the Civil Judge ordered that the order 
of the Collector of the 15th of November, 1555, and his orders 
to certain subordinate officers therein referred to, should be ean- 
celled ; and that, as he had failed to establish any right to the 
estate, or to invalidate the acts of Ranee Parvata Natchear in 
respect to it, he should abstain from all further interference ; 
and that Ranee Parvata Natchear, subject to the provisions of 
Hindu Law, and Section 5 of Mad. Reg. XXV of 1802, might, 
without the previous consent of the Collector, or of any other 
authority, assign and transfer to the plaintiff (the respondent, 
Ramalinga), or whormsoever she might think proper, by sale, 
gift, or otherwise, her proprietary right in the Ramnad Zemin. 
dary. ‘Che decree further declared, that it was to be without 
prejudice to the Collector's right to bring a regular suit for the 
estate, if he conceived that the Government had a superior title 
to the party in possession, but if prohibited him from sum- . 


. marily seizing it as an escheat whilst there were heirs. 


The decree, made by the same Judge in the first suit, bore 
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dated the 12th of April, 1561. It found that Ranee Kunjara 
Natchear was one of the wives of Annasamy, but that as such 
she had no right to succeed to the estate after Ranee Parvata 


— tv 


Natchear, being only her step-mother and, therefore, excluded — tam 


from inheriting: it further decreed that the semiudar of Ramnad, 
for the time being, should pay to the plaintiffs (the appellants, 


Ranee Kunjara Natehear and her daughter) maintenance 


at the rate of Rs. 400 per mensem, with the arrears of such 
maintenance from the date of the institution of the suit. 


Against the first of these decrees the Collector, and against 
the second, Kanee Kunjara and her daughter, appealed to the 
High Court of Madras; and on the 26th of March, 1565 that 
Court made an Order on both appeals, whereby it directed the 


Civil Judge to try the following issue:—“ Was the adoption 


made with the authority of Mootoo Veroyee, widow of Annasamy, 
or with that of any others of the kindred of the late zemndar, 
Ramasamy, in whose behalf the said adoption was made ?” lt 
further eave certain directions as to the evidence to be produced 
on the trial of the issue. 


This issue was accordingly tried on the Ist of September, 
1563 ; and the findings of the Civil Judge were in effect, that 
the consent of Mootoo Veroyvee, and of all the then surviving 
kindred of Ramasamy, had been obtained to the adoption. 
Against this finding the Collector, as well as Ranee Kunjara 
and her daughter, again appealed to the High Court, which 
Court, on the 17th of November, 1864, after two hearings, pro- 
nounced an elaborate jud@meat in favour of Ranee Parvata 
Natehear’s right to adopt, and ber exercise of it in the particular 
case and in doing so the Court came to the following con- 
elasions :— 

| First, that the widow of the late senwindar bad made a valid 
adoption ; that there was no doubt that it was made with the 
assent of the majerity of her husband's sapindas; and that 
though it might be doubtful, whether the Civil Judge was 
right, there were not sufficient grounds for saving that he was 
wrong, in thinking that all the seprndas then living had been 
proved to have assented, 


Second, that, considering the extent of the property and 
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the fact, that she was the last surviving widow of the zemrndar 
Annasamy, Ranee Kunjara was entitled to a more liberal 
maintenance than that awarded by the Civil Judge ; and that 


® such maintenance should be at the rate of Rs. 10,000 per annum. 


Subject to that modification, the decrees below were aflirmed, 
and the appeal dismissed without costs. 


From the decrees drawn up in conformity with this judg-_ 


ment, the following appeals have been presented, r/z:— 

first, an appeal by the Collector, impeaching the validity 
of the adoption, and also objecting to so much of the decree 
of the 18th of March, 1861, as declared, or implied, that Ranee 
Parvata Natchear had power to alienate or affect the cemrn- 
(lary bevond her life-interest. | 

Secoud/y, an appeal by Ranee Kunjara and ber daughter, 
also impeaching the adoption; and further objecting to the 
deeree of the 12th of April, 1861, in so faras it declared that 
Ranee Kunjara had no right of suecession to the zemindary. 


Thirdly, cross-appeal by Ranee Parvata Natchear and 
Ramalinga, objecting to the maintenance awarded by the High 
Court as exorbitant ; and insisting that the de¢ree of the Civil 
Judge ought not to have been varied in that respect. 


All these appeals have been heard together; and their 
Lordships have now to dispose of them. 

The principal contest has been upon the broad and general 
question, whether by the Hindu Law as current in what is 
known as the Dravida Country (wherein Ramnad is situate) 
a widow can adopt a son to her husband without his express 
authority ? And if so, by whose assent that defect of anthority 
must be supplied ? 

Their Lordships think tt will be convenient to consider in 
the first place how this question really stands upon the authority 
of Mr. Colebrooke and Sir Thomas Strange. 

Mr. Colebrooke’s note on the Mitaeshara (Chap. I, Sec, XT, 
Art. 9), which has been much discussed, clearly involves three 
propositions: /rs/, that the widow’s power to receive a son 
in adoption, subject to some conditions, is now admitted by all 
the Sehools of Hindu Law except that of Mithila. Second, 
that the Bengal (or Gaura) School insists that the widow must 
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have the Pornial permission of her husband in his lifetime. 
Thir , that some at least of the other Schools admit the adop- 
tion” és: be valid, if made, by the widow with the assent of her 
husband's kindred. The first two propositions are admitted ; 
but: it has been argued for the appellants, that on the true 
construction of this note, Mr. Colebrooke’s authority for the 
— proposition is limited to the Mahratta School, in which the 
treatise called “The Muyookha” is the predominant authority. 
Balam-Bhatta, however, whom he cites as an authority for a 
power of adoption in the widow wider even than that expressed 
in the third proposition was a commentator of the Benares 
School. And the several notes of Mr. Colebrooke, at pp. 92 
96, and 115 of the second volume of Strange’s “ Hindu late 
seems to their Lordships to show, conclusively, that he consi- 
dered the doctrine embodied in the third proposition to be com- 
‘ mon to the followers of the Mitacshara in the Benares as well as 
in the Mahratta School, and as such to be receivable as the law 
current in the Zillah Vizagapatam, which lies within the 
northern, or Andra Division of the Dravida Country, 

Again, Sir Thomas Strange’s statement of the law in his 














work Vol. 1, p. 79, is clear and unambiguous, He says: “ equally 
loose is the reason alleged against adoption by a widow, since 
the assent of the husband may be given, to take effect (like a 
will) after his death; and, according to the doctrine of the 
_ Benares and Maharashtra Schools, prevailing in the Peninsula, 
it may be supplied by that of his kindred, her natural cuardians : 
~ but it is otherwise by the law that governs the Bengal Pro- 
vinces.” 





Their Lordships entertain no donbt, that the term, “ the 

* Peninsula,” as used here, and other passages by the same author, 
denotes that part of India which is south of the line drawn 

from Ganjam to the Gulf of Cambay, and includes the whole of 

Dravida District. The learned Counsel for the appellants, how- 

ever, appeal from Sir Thomas Strange as a text-writer to Sir 

Thomas Strange as a Judge, and cite his diefum in Teeraper- 
ey mall Pillay v. Narain Pillay’ as opposed to this passage. 
4 In that case, Sir Thomas Strange, after citing the text of Vasisiita, 

‘says: “ Hence it may be inferred, what appears confirmed by 





* Strange’s Mad, Cases, pp. 103 & 121, 
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* — opinions of living Hindu lawyers, and by every case 4 the kind | 
of owe 4 are acquainted: with, that the consent of the husband is in- 
dispensable. to adoption into bik family.” Bat this passage does | 
not alter the view which their Lordships have already expressed — 
as to the effect of the matured authority of Sir Thomas Strange. * 
The precise question which is now under consideration, was not | 
in issne in that case, where there was a written authority from 
the husband, and where the real issue was, whether the widow 
conld adopt a boy not designated in that written authority. 
Again, the case was decided in 1501, at a time when the ancient — 
ots authorities of Hindu Law were far les accessible to a Euro- 
pean Judge than they have since become. And Sir Thomas 
Strange, in his work composed twenty years later, says of this 
very case of Meerapermall Pillay v. Narain Pittay,' that it 
- was discussed on comparatively imperfect materials ; that the 
public was not then possessed of the extensive information. 
contained in Mr. Colebrooke’s translation on the Law of Inheri- 
tance, and the treatise on adoption since translated by Mr, 
Sutherland, to say nothing of the MSS. materials that came 
subsequently to his own hands, and which had contributed 
largely to every chapter of his work. There can, therefore, be 
no doubt but that the passage in his book contains the matured : 
opinion of Sir Thomas Strange, and that it must be treated as 
an authoritative declaration of that opinion controlling — his 
: dictum in Feerapermatl Pillay v. Narain Piffay.* 
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Having thus aseertained what was the opinion of two of 
the highest European anthorities apon this question of the ' 
Hindu Law current in the South of India, their Lordships have 
| next to consider, whether any sufficient reason kas been assigned — 
Pas for treating that opinion as unfounded. “ 


The remoter sources of the Hindu Law are common to all 
the different Schools. The process by which those Schools ; 
have been developed seems to have been of this kind. Works 7 
universally or very generally received beeame the subject of os 
‘subsequent commentaries. The commentator put his own gloss 
on the ancient text; and his authority having been received — 
in one and rejected in another part of India; Schools “with 
conflicting doctrines arose. “Thos the Mitaeshara whieh ' 
es es. |S 1 Strange’ Mad. Cas,, U1. J : 
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is universally accepted by all the Schools, except that of 
Bengal as of the highest authority, and whieh in Bengal ts 


received also as of high authority, yielding only to the Dayabhiga 
in those points where they differ, was a commentary on the ™ 


Institutes of Yajnawalkya ; and the Daivabhaga, which, wherever 
it differs from the Mitdéesharé, prevails in Bengal, and is the 
foundation of the principal divergences between that and the 


. other schools, equally admits and rehes on the authority of 


Yajnawalkya. In like manner there are glosses and commen- 
taries upon the Mit&esharfé which are received by some of the 
Schools that acknowledge the supreme authority of that 
treatise, but are not received by all. This very point of the 
widow's right to adopt is an instance of the process in question. 
All the Schools accept as authoritative the text of Vasishta, 
which says, “‘ Nor let a woman give or accept a son unless with 
the assent of her lord.” But the Mithila School apparently 
takes this to mean that the assent of ‘the husband must be 
given at the time of the adoption, and, therefore, that a 
widow Cannot receive a son in adoption, according to the 
Dattaca form, at all. The Bengal School interprets the text 
as requiring an express permission given by the husband in 
his lifetime, but capable of taking effect after his death ; whilst 
the Muyookha and Koustubha treatises, which govern | the 
Mahratta School, explain the text away by saying, that it 
applies only to an adoption made in the husband’s lifetime, 
and is not to be taken to restrict the widow's power to do that 
which the general law prescribes as beneficial to her husband’s 
soul. Thus upon a careful review of all these writers, it 
appears, that the difference relates rather to what shall be 
taken to constitute, in cases of necessity, evidence of authority 
from the husband, than to the authority to adopt being inde- 
pendent of the husband. | 


The duty, therefore, of a European Judge who is under 
the obligation to administer Hindu Law, is not so much to 
inquire whether a disputed doctrine is fairly deducible from 
the earliest authorities, as to ascertain whether it has been 
received by the particular School which governs the district 
with which he has to deal, and has there been sanctioned by 
usage, For, under the Hindu system of law, clear proof of 
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usage will outweigh the written text of the law, The respon- 
dent, Ramalinga, insists that, tried by either test, the propo- 
sition’ for which he contends, will be found to be correct. 


se - The industry and research of the counsel in the Courts 


below have brought together a catena of texts, of which many 
have been taken from works little known, and of doubtful 
authority. Their Lordships concur with the Judges of the 
High Court in declining to allow any weight to these, But 
the highest Kuropean authorities, Mr. Colebrooke, Sir Thomas 
Strange, and Sir William Maenaghten, all coneur in treating 
as works of unquestionable authority in the South of India the 
Mitaesharé, the Smriti-Chandrika, and the Madhavyam, the 
two latter being as it were, the peculiar treatises of the 
Southern or Dr&vida School. Again, of the Dattaca-Mimansa 
of Nanda Pandita, and the Dattaea-Chandriks of Davanda 
Bhatta, two treatises on the particular subject of adoption, 
Sir William Maenaghten says that they are respected all 
over India; but that when they differ, the doctrine of the 
latter is adhered to in Bengal and by the Southern Jurists, 
while the former is held to be the infallible guide in the Pro- 
vinces of Mithila and Benares. The Dattaka-Mimansa, by the 
author of the Madhavyam is also recognized as of high authority 
in the South of India by Mr. Ellis in his note at page 168 of 
the second volume of Strange’s “ Hindu Law.” 


Of these treatises, the Mitdeshara is silent on the point in 
question. The Dattaka-Mimansa of Nanda Pandita (See. J, 
Art. 15 to Art. 18, and Arts. 27 and 25) is opposed to the 
respondent’s view of it; but it seems equally opposed to an 
adoption by a widow, under any circumstances. ‘The Dattaka- 
Chandrika (Sec. 1, Art. 31 and art. 32) allows a widow to give 
a son in adoption where her husband has not forbidden her to 
do so, implying his assent from the absence of prohibition. The 
Smriti-Chandrika also permits a mother to give her son, if she 
be authorized to do so by an independent male. And_ it’ is 
argued, that what these last two authorities lay down 
concerning a widow's right to give, must, by parity of reasoning, 
be taken to be laid down concerning her right to receive a son 
in adoption. The Madhavyam (if that term is confined to the 
Parasara Madhavya, anid does not embrace all the works of 
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‘Vidya Narainsamy) seems also to contsin no direct determina- 1868, 


tion | of the point in question ; but the Dattaka-Mimansa of that the Collector of 
author clearly and explicitly declares the right of the widow to — ° 
adopt with the authority of her father-in-law, and whatever —— Ramalings 
other kinsmen of her husband may be comprehended under the PET 
et cetera. It cannot, therefore, be said, that the proposition 

laid down by Mr. Colebrooke and adopted by Sir Thomas 
* 








Strauge, is not supported by at least one of the original treatises 
of undoubted authority in Dravida. The Dattaca-Mimansa of 
Sri Rama Pandita, who is stated by the Judges of the High 
Court to be an authority very generally cited in the South of 
Tudia, also confirms the proposition. 





Their Lordships have excluded from their consideration of 
what is the positive law of the Dravida Country the peculiarity 
of the Mabratta Treatises (the Muvookha and Kaustubha), and 
also the Viramitrodaya, which is a treatise of especial authority 
at Benares. It must, however, be admitted that the fact of the 
reception of the doctrine in question by Schools so closely allied 
to that of Drfvida is in favour of the hypothesis that it also 
obtains in the latter, and strengthens the authorities which 
directly support that hypothesis. 


The evidence, that the doctrine for which the respondents 
eonten(’ has been sanctioned by usage in the South of India, 
consists partly of the opinions of Pwm/ifx, partly of decided 

- cases. Their Lordships cannot but think that the former have 
of been too summarily dealt with by the Judges of the High Court. 
These opinions, at one time enjoyed to be followed, and long 
diveeted to be taken by the Courts, were official, and could not 
be shaken without weakening the foundation of much that is 
now received as the Hindu Law in various parts of British 





- India. Upon such materials the earlier works of European 
4 writers on the Hindu Law,and the earlier decision of our 
Courts, were mainly founded. The opinion of a Pundit which 

is found to be in conflict with the translated works of authority 
may reavonably be rejected; but those which are consistent 

* with such works should be accepted as evidence that the doc- 
trine which they embody has not become obsolete, but is still 
received as part of the customary law of the country. <A consi- 
devable body of these /i/m7s, or opinions, is collected in the 
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third part of what has been called throughout the argument in 
this case the “Green Books,’”” It is not necessary to consider, 
whether they can all of them be supported to the full extent of 
what they affirm. But they show a considerable concurrence of 
opinion, to the effect that, where the authority of her husband 
is wanting, a widow may adopt a son with the assent of his 
kindred in the Dravida Country. 


The decided cases, exclusive of those in the Bombay Presi- 
dency, which may be taken to be governed by the Muyookha, 
are certainly not many. But there is at least the case G.' 
decided by the late Swdder Court of Madras, and there are the 
French case=, which ought not, their Lordships think, to be 
wholly disregarded as recognitions of the law prevailing in the 
South of India. They are to be relied on in this case as afford- 
ing evidence of a long continued series of opinions officially 
given, and judicially received, which were adopted as the 
ground of decision, showing a continued and recognized 
existence of a doctrine, which suttices to remove from the 
opinions of the Pundits in this case every suspicion of being 
opinions given to support the interests or judgements of others. — 
Against these authorities the appellants have invoked that of 
the case of Maya Haimun Chnll Singh v. Koomer Gunshiam 
Stug/.* But what was, in fact, decided by the very guarded 


judgment delivered by the late Lord Wensleydale in that case ? 


It was that, according to the native text-writers—including 
probably Vasishta, certainly including the Dattaca-Mimansa of 
Nanda Pancita—the authority of the husband was requisite to 
a valid adoption; that the strictness of the law had been in . 
many districts, and particularly in the Mahratta States, relaxed 
or modified by local usage, but that it had not been established 
to their Lordships’ satisfaction that the relaxation had extended 
to the particular District of Etawah, in upper India. Disclaim- 
ing, therefore, the intention to decile what was the law i in 
other parts of India, their Lordships held that they conld — not 
say that the law in that District did not require the direction 
of the husband in order to the validity of an adoption, whieh 
it was necessary for them to do in order to reverse the 


Jn Appunienges ¥, dlemeloo Ammal, Mad. Sad. Dec, for 155s, pp. 5, 6 
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judgment of the Court below. It ts elear that, that decision 
was not intended to govern, and cannot be taken to govern, a 
ease arising in the South of Lndia. 

Upon the whole, then, their Lordships are of opinion that 
there is enough of positive authority to warrant the proposition 
that, according to the law prevalent in the Dravida country, 


and particularly in that part of it wherein the Ramuad zemrn- 





davy is situate, a Hindu widow, not having her husband’s 


permission, may, if duly authorized by his kindred, adopt a son 


to him, And they think that that positive authority affords a 
foundation for the doctrine safer than any built upon specula- 
tion touching the natu-al development of the Hindu Law, or 
upon analogies, real or supposed, between adoptions according 
to the Daftaca form, and the obsolete practice, with which that 
form ef adoptton co-existed, of raising up issue to the deceased 
husband by earnal intercourse with the widow. It may be ad- 
mitted that the arguments founded on this supposed analogy are 
in some measure contirmed by passages in several of the ancient 
treatises above referred to, and in particular by the Dattaea- 
Mimansa of Vidya Narainsamy, the author of Madhavyam ; but 
as a ground for judicial decision these speculations are in- 
admissible, though as explanatory arguments to account for an 
actual practice they may be deserving of attention. 


It must, however, be admitted that the doctrine is stated 
in the old treatises, and even by Mr. Cole brooke, with a dewree 
of vagueness that may occasion considerable difficulties and 
inconveniences in its practieal application. The question, who 
are the kinsmen whose assent will supply the want of positive 
authority from the deceased husband, is the tirst to suggest 
itself. Where the husband's family is in the normal condition 
of a Hindu family—.r., undivided —that question is of com- 
paratively easy solution. In such a case the widow, under the 


Jaw oof all the Sehools which admit this disputed power of 


adoption, takes no interest in her husbund’s share of the joint 
estate, except aright to maintenance. And though the father 


of the husband, if alive, might as the head of the family anal 


the natural guardian of the widow, be competent by his sole 
assent to anthorize an aloption by her, yet, if there be no father 
the Gonsent of all the brothers, who, in default of adoption, 
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would take the husband’s share, would probably be required, 
since it would be unjust to allow the widow to defeat their 
interest by introducing a new coparcener against their will, 
Where, however, as in the present case, the widow has taken 
by inheritance the separate estate of her husband, there is 
ereater difficulty in laying down a rule, The power to adopt 
when not actually given by the husband, can only be exerciser! 
when a foundation for it is laid in the otherwise neglected 
observance of religions duty, as understood by Hindus. Their 
Lordships do not think there is any ground for saying, that the 
eonsertt of every kinsman, however remote, is essential. The 
assent of kinsmen seems to be required by reason of the 
presumed incapacity of women for independence, rather than 
the necessity of procuring the consent of all those whose pos- 
sible and reversionary interest in the estate would be defeated 
by the adoption. In such a case, therefore, their Lordships 
think, that the consent of the father-in-law, to whom the law 
points as the natural guardian and “ venerable protector”’ of the 
widow, would be sufficient. It is not easy to lay down an 
inflexible rule for the case in which no father-in-law is in 
existence. Every such case must depend upon the cireum- 
stances of the family. All that can be said is, that there should 
be such evidence of the assent of kinsmen as suflices to show, 
that the act is done by the widow in the proper and Goud fide 
performance of a religious duty, and neither eapriciously nor from 
a corrupt motive. In this ease no issue raives the question, 
that the consents were purchased, and not towd fide attained, 
The rights of an adopted son are not prejudiced by any 
unanthorized alienation by the widow which precedes the 
adoption which she makes; anil though gifts improperly made, 
to procure assent might be powerful evidence to show no 
adoption needed, they do not in themselves go to the root of 
the legality of an adoption. 


i Again, it appears to their Lordships that, inasmuch as the 
— authorities in favour of the widow's power to adopt with the 
— assent of her husband's kinsmen proceed in a great measure 
i upon the assumption that his assent to this meritorious act is 
to be implied wherever he has not forbidden it, so the power 
ee cannot be inferred when a prohibition by the husband either 
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has been direetly expressed by him, or can be reasonably 
| deduced from his disposition of his property, ur the existence 
of a direct line competent to the full perfermance of religious — 
duties, or from other circumstances of his family which afford 
no plea for a supercession of heirs on the ground of religious 
obligation to adopt a son in order to complete or fulfil defective 
religions rites. 





‘Their Lordships, having thus stated the conelusions to 


which they have come upon theJgeneral question of law involved 
in these appeals, will now consider whether the High Court of 
Madras has correctly applied that law to the facts of the present 
case. 

They are of opinion, that both the Courts below were right 
in holding that the collateral kinsmen of Ramasamy were to 
be found in the aver family, of which the printed pedigree 
forms part of the record. According to Hindu Law, Ramasamy 
was the son, though by adoption, of Annasamy; and he again 
was the son, though by adoption, of the tirst Kamasamy, who 
was a-‘laver; and the heirs of Ramasamy, in the absence of 
descendants, were traceable upwards through these two persons, 
as if they had been his natural father and grand-father. There 
is no ground for saying that this, the legal consequence of the 
successive adoptions, was affected by the assumption of the 
name of the Sathupathy, the family name of the ancient 
temtulars of Ramnad and of Mangalswara, the grantee of 
the semindary. It is to be observed, however, that this 
line affords none but very remote kinsmen, if their relation- 
ship to Ramasamy be caleulated on the principle just 
stated. The nearest of them, Mootoosamy would on that 
principle stand in a degree of relationship to Ramasamy 


with, according to the rule of the Mitacehara (Chap. 2, See. vy, 


Art. 6), would exclude him from the category of sujpridas, and 
place him in that of sawdaodacus, or those connected only by 
a libation of water and a common family name. He _ was, 
however, the natural brother of Annasamy, and that cireum- 
stance might strenethen his title to be considersd, in the ab- 
sence of nearer connections, the natural male protector of 
Ramasamy’s widow. Again, the person who really filled the 
office of protector, and that by the express appointment of 
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Ramasamy, was, up to the fin bi her quarrel with her — 
alec or of | “daughter-in-law, Mootoo Veroyee. Nor is jit by any means. _ 
re unusual in a Hindu family to find the mother-in-law occupying 
— a position of considerable power and importance. Moreover, 
she was unquestionably the heir to the property next in sue-_ 
cession te Rance Parvata Natchear, after the failure of Kama- | 
samy’s descendants. It, therefore, appears to their Lordships, 
that in this state of the family the assent of Mootoo Veroyee, 2 
of Mootoosamy, and of the other persons who are proved beyond | 
all ouestion to have assented, was suflicient to legitimate: the 
adoption, even if the evidence has failed to prove the consent 
of the yet remoter kinsman, Ramrajah Taver-. 








It has been argued, however, that even if this adoption would —* 
have been regular had Ramasamy died childless and intestate, 4 
his «rz relating to the management and descent of the cewsn- 
dary contains an indication of his intention that his daughters 
and their descendants should be his successors and representa- 
tives, which ought to be taken to imply a virtual prohibition 
of the act of adoption by his widow, Their Lordships cannot 
accede to this argument Kamasamy, no doubt, intended to be 
represented by his daughter's line, should that line continue. 
Bunt he made no express provision for its failure, and the same . 
reasons which justify «a presumption of authority to adopt in 
the absence of express permission are powerful to exclude a 
presumptive prohibition to adopt, when ov a new and unforeseen 
oceasion the religious duty arises. His widow has not claimed 
a power to adopt, except on the happening of the contingency 
for whieh her husband omitted to provide. And her power so 
limited, not having been qualified by his disposition, must be 
determined, by the general law. | 


Another argument for the appellants was founded on the | 
attempted adoption of a son, Annasamy, by Dorarajah. That 4 
person is not a party to either of these suits; he bas not ime. q 
peached the adoption of the respondent, Ramalinga; he has, : 
ov the contrary, supported it as a witness. Nothing decided by 
the decrees under appeal can prejudice his rights, if he has any, 

ander an adoption which the Revenue authorities at the date oa of 
it seem to have treated as illegal. Their Lordships have not 
_ before them the necessary materials for determining, whether — 
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‘that adoption was in fact valid or invalid ; or whether, if valid 


it would have any, aud what effect on the title of the respon- 
dent, Ramalinga. In that state of things neither of the present 


appellants can be allowed to insist ou this supposed jus fertie 
as an objection to the decrees which they impeach. 





. Thew Lordships have, therefore, come to the econelusion, 
that these decrees and the judgment on which they proceed, are 


substantially right, in so far as they affirm, as between the 


parties to this litigation, the validity of the adoption by Ranee 
Parvata Natchear of the respondent, Ramalinga. 


They also think that there is no foundation for the other 
and minor objection taken by the Collector to the decree of the 
18th of March, 1861, on the ground that it asserts a power in 





beyond her life-interest. Her power of alienation is expressly 
stated to be “subject to the provisions of Hindu Law”; and the 
only object of that part of the decree was to affirm her right to 
exercise that power within the limits prescribed by the Hindu 
Law, freefrom the control of the Government or its Revenue 
Officers. 


Their Lordships are further of opinion that there are no 
wrounds for impeaching the decree of the 12th of April, L561, 11 
so far as it found that the appellant, Ranee Kunjara, stood in 
the relation only of step-mother to Ramasamy, and, therefore, 
eould have no right to inherit his estate. They think, that this 
conclusion is supported by the will of Ranee Mootoo Veroyee, 
dated the 20th of January, 1520, which expressly stetes that 
Ramasamy was adopted by Annasamy and Ranee Mootoo 
Veroyee unanimously. 


Upon the cross-appeal their Lordships have only to observe 
that the quanfnw of maintenance is «a question with which the 
Courts of India, having local knowledge, and being conversant 
with the habits of native families, are peculiarly competent to 
deal with; and that strong grounds should be shown to justify 
any interference by this Committee with their diseretion in 
that matter. And their Lordships see no reason for questioning 
the soundness of the discretion exercised by the High Court 
of Madras in the present case. 


Ranee Parvata Natchear to alienate or affect the cemendarr 
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1968-0 ng, therefor e, of opit _ that the decrees: ander appeal are 

ollect wot nis ae to bea ed, their Lordships will humbly 

—— recommend to Her Mafenby th — the two appeals and the éross- *) 
appeal be — dismissed, with costs. : ‘ 
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NOTE, 
+ This case lays down that in the Dravida Country, iu the Matdras : 
: ‘Presidency, the assent of the hasband's kinwuen is a suttichont substitute fur 


the authority of the husband to validate an adoption by the widow. What | wae 

amounts to o sufficient assent must depend apon the cireutistances of the 

family. Thus, where the widow is a member of an andivided family the 

requisite assent must be sought within that fimily, and anthority of | separate 

kinemen will not be sufficient, (Raghunndha v. Brojokishere, L. BR, 3 1 A. 

154), Conscious exervise of discretion on the purt of the kinsmen is necessary 

to constitute the requisite assent, so that usseat obtained by a widow upon a 

false representation that she had received authority from her deceased 

husband is ineffectual to validate the adoption, (Karemabhdha vo Ratucmanyer, 

L. R. 7 1 A. 173). te 
The case is also important as explaining the growth of the different Schools 

of Hindn Law. 
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HINDU LAW. 


OMRIT KOOMAREE DABE¥ 
LUCKHEE NARAIN CHUCKERBUTTY.'! 
[Reported in 10 W. R, FL B., 76; 2 BLL. RB. P. B. 28.) 


The appeal was originally heard by Bayley and Phear JJ. 
who referred it tothe Full Bench under the following remarks :— 

Baycey, J.:—In_ this case plaintiff Nundlal (now deceased, 
but represented in the appeal by his widow ) sued for the property 
of one Rughoonath, his maternal uncle, on the allegation of a 
right of inheritance. 


It appears that Rughoonath had a daughter, Koochilmonee, 
and that on her death one Su oop obtained Rughoonath’s 
property. Nundlal sued Suroop for possession in Case No, 92 
of 1861, got a decree and possession, but was dispossessed by 
one DLuckhee Narain, a decree-holder, who sold the property im 
enit in execution as that of his judgment-debtor, Suroop. 


Defendant, Suroop denied that plaintiff ever was In posses- 
sion, and stated that Luckhee Narain’s decree against Suroop 
was collusive. Suroop also pleaded that plaintiff's ancestor 
having come from the Mithila country, plaintiff was incapable 
under Mitadkshara law of inheriting, being a sister’s son and so 
also could not sue. 


The lower appellate Court has fonnd that plaintiff's suit 
against Suroop, decided on an admission by Suroop of plaintiff's 
right of inheritance, was eollusive and in fraud of Luckhee 
Narain and others of Suroop's eveditors : and further, that the 
plaintiff’s possession was not proved. The lower appellate 
Court finally held that the plaintiff's family came from Mithila ; 
that they maintained the rights and ceremonies of the Mithila 
branch of the Hindu Law; and that they wore bound by the 
Mitd&kshara law; that according to that law (citing page 25, 
Vol. I, Macnaghten) a sister’s son is excluded from inheritance, 
and “therefore plaintiff, never having been in possession, anid 
not being entitled to inherit, ts not in a position to sue defen- 
dant and is not entitled to possession.” 

| Present :—The Hon'ble Sie Bars Peacock, Kt., Chief Justice, and the 
Hon’hle L. S. Jacksox, J. BL Puran, A G. Macerurrnsos and Dwarkanatn 
Mirren, Jndwee. 
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1S “The | 5; — appeal was, therefore, — by the lower : 

envi mare’ “appellate. Court: witl Lcosts. *  . * * 
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_ Ov specik}apipeal® it is argued :— 


1. That under the Mithila Law a sister’s son can inherit. 


2. That the Mita&ksharé law does not govern the case. 
3. That pains 's possession does not affect the rights of — 
the case. q 


4. That Koochilmonee only succeeded her uncle Gunga- 
iG . narain under a compromise, and that the rights of the rever- 
—* sioners were fully reserved thereby. 


| The Ist and 2nd grounds only are pressed on us, and, indeed, 

— in my view of the case, the 3rd and 4th grounds do not arise, ; 
- for I think that Mit&ksbaré law does govern the case ; and that 

| even according to it the sister’s son does inherit as a danddw. 


As to the: question whether Mithila law governs the case, 
I would observe that it is quite clear from the evidence that the 
family is one of Kanouj Brahmins; and that there is nothing 


: ‘in that evidence to show that they emigrated from the Mithila ! 
country. That country is defined in the map annexed to ; 


Baboo Prosonno Coomar’s translation of the Bibadh Chintamoni. 

It is, however, pleaded that the Judge has found that the 

plaintiff’s ancestor did come from, and retain the religious rites 
t and ceremonies of, Mithila. But the Judge finds this wholly 
without or rather against evidence ; and in the face of plaintiffs’ 
own pleading that they were governed by the laws of ‘the Bengal 
School, and also in the face of the entire absence of evidence 
, that the plaintiffs’ ancestor came from Mithila, the statement 
* of the Lower Appellate Court cannot, I think, under such 
cireamstances, be accepted as a legal finding of fact, 


+4 


‘Then it is pressed on us (and I will not say altogether. 
wrongly) that, even if the family be not shewn to come from _ 
Mithila, still the Mithila law may be looked to with a view to — 
illustrate Mitaiksharé law, as they appreach very. nearly, and — 
indeed agree, on many points. : | 

In, this view, the Bibadh Chintamoni Ap. 228, Ed..1863), — = 
Baboo Prosonno Coomar’s translation, is referred to as an _ 
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authe rity recognized and relied on for Mithilé law. The 
missage is as follows :— . 

. Vishnu says :—“ The wealth of him, who leaves no issue, 
* roe to his wife. On failure of her, to his daughter. If there 
be none, to the mother. If she be dead, to the father. In 
failure of him, to the brothers. After them, it descends to the 
rother’s son. If none exist, it passes to the kinsmen (dandAn). 
In 3 defanlt, to relatives (saen/ya). On failure of these, to 
the fellow student. For want of these heirs, the property 
vschea!s to the king, excepting the wealth of a Brahmin.” 





| . Again a passage in page 20 of the same work is cited. It 
is ws Follows :-— 


oo 


. 
> 
> 


“Therefore, the summary of the above-mentioned heirs is 
this—first, the son; on failure of him, the grandson ; in his 
absence, the grandson's son ; on failure of him, a chaste wife ; 
in her default, the daughters; in their absence, the mother ; 
in her default, the father; and iv his default, the daughter's son ; 
and in default of him, the brother; in his default, the brother's 
son; and on his death, the weares/ kinsmen ; in default of them, 
7 ‘the vemotest kindred according to their order; in default of all 
fu sacifya; in their absence, materval uncles and offers ; but, on 

failure of a// these heirs, the king inherits, except the property 

of Brahmana, which goes to another Brahmana.” 
SS It is further argued that the Mita&ksharé law shows that a 
sister's son would inherit in his case, and Sec. 6, page 332, 
. Colebrooke’s translation of the Mitadkshard, is first cited to us 
ve 8 pan support of this plea. 











these, the wearest sacul/ya; on failure of them, the remotest 






‘It is as follows :— On failure of gentides, the cognates are 
heirs. Cognates are «f fdéree kinds; reiated to the person 
himself,—to his father,—or to his mother,—as is declared by 
the following text: ‘The sons of his own father’s sister, and 
the sons of his own mothet’s sister, and the sons of his own 
maternal uncle, must be considered as his own cognate kindred.’ 
The sons of hisfather’s paternal aunt, the sons of his father’s 
maternal aunt, and the sons of his father’s maternal uncle, must 
_ be deemed his father’s cognate kindred ; the sons of his mother’s 

paternal aunt, the sons of his mother’s maternal aunt, and the 
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SELECTION OF LEADING GaSES. 
sons of his mother's’ maternal uncles, must be reckoned his 
‘mother’s cognate kindred® 

Next, Chap. ®, Sec. 5, verses 3 and 6, ave cited, réz.:— 
* On failure of the —— grandmaather, the Gofraja, kinsmen 
sprung from the same family with the deceased, and Sopinda 
connected by funeral oblations, namely, the paternal grand- 


father, and the rest inherit the estate. For kinsmen, sprung 


from a different family, but connected by funeral oblations, are 
indicated by the term cognate. If there be none such, the 
succession devolves on kindred conneeted by libations of 
water, and they must be understood to reach to sevew degrees 
seyond the kindred connected by fuveral oblations of food, or else 
as far as the limits of knowledge as fo hirth and wame extend. 
Accordingly Vrihat-Menu says :— The relation of the Sapiadeas 
or kindred connected by the funeral oblation ceases with the 
seventh person, and that of samanodacaxn or those connected 
by common libation of water, extends to the fourfeen/éA degree 
or, as some affirm, it reaches as far as the wemury of birth aud 
aame extends.’ This is signified by ‘gofra,’ or the relation of 
family name.” 


Then a passage of the Mitakshara not in Colebrooke’s 
trauslation is cited. It is on a translation of the original 
accepted by both parties, as follows :—** When one having gone 
to a foretgn conntry dies, let the descendants, comnates (éandhus) 
gentiles, or his companions, take the goods; in their default, 
the king. When of those who are associated in trade, any one 
having gone to a foreign country dies, then his share shall be 
taken by his heirs, ¢.¢., the son and other descendants, cognates, 
jandhava, ¢.e., the mother sue relatives, the maternal uncle, 
and others, the gentiles, “¢.. septvdas, besides the son and 
other descendants, and those who are come, t.¢., those associated 
in trade, from the foreign country. In their default, fe, in 
default of the descendants. etc., let the king take. By the word 
ta (or), the sage shows their rights severally. The rule as to 
the order contained (in the text)—-the wife, daughters, ete.—is 


also to be understood for this plrce. The necessity for the — 


text is to exclude the pupil, the fellow-student, the Brahmin, 
and to inelude the trader.” (Mitakshara, p. 322, 3rd Ka.. 
1829.) cs 
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The next passage cited ic from the Virmitrodaya, a work 
which Mr. Colebrooke states (and the Wakeel of the opposite party 
admits) is one recognized as of authority on Mitakshara law. 


“Tn default of the semanodacas, btandhus (eognates) are 
heirs. Cognates are of /Aree kinds; velated to the person 
himself, to his father, or to his mother. Accordingly the 
following text:—' The sons of his own father’s sister, the sons 
of his own mother’s sister, and the sons of his maternal unele, 
must be considered as bis own cogeate kindred. The sons of 
his father’s paternal aunt, the sons of his father’s maternal aunt 
and the sens of his father’s maternal unele, must be deemed his 
fathers’ cognate kindred. The sons of his mother’s paternal 
aunt, the sons of his mother’s maternal aunt and the sons 
of his mother’s maternal anele, must Le reckoned his mother’s 
cognate kindred. Here by reason of near aflinity the cognate 
kindred of the deceased himself in the first 1stanee, then the 
father’s cognate kindred, and wet his mother’s cognate 
kindred, succeed.’ Vhis is the order of suecession. In the 
text of Menu — Then the distant kinsman shali be the heir, 
or the spiritual preceptor or the pupil, the term  sdenlya 
ecomprehends the persons descended from the same family 
(sogotra), and the kinsman allied by common libation of water 
(samanodaca) ; the maternal uncles and the rest; and the (three 
kinds of cognaces. The term cognate (4avd/n) in the text of 
Juggeeshwara or Jagnavalkya must comprehend also the 
maternal uncles, and the res/: ofheriweise the maternal uneles 
and the reat would be omitted, and their sons would be entitled 
to inherit, and not. they themselves (4ongh nearer ta the 
degre’ of affinity,—a doetrine highly objectionatle (NVirmitro- 
daya, p. 209). 

Lastly, the special appellant cites the Nirnaya Sindhu in 
whieh is the passage:—*‘‘In default of the brother's son, the 
father, the mother, the daughter-in-law, sisfer and Aer son, are 

It is also pleaded that by Mitakshara law, that whigh becomes 
women’s property is not pecvlium. but does as stridhun 
(pecudinm does also) descend to the wife’s own kindred. The 
passage in page 38, Vol. I of Macnaghten (given below) is cited 
to support this plea, 
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=i Iu the Mitakshara whatever a woman may have acquired 
whether by éaderttauce, purchase, partition, seizure, or finding 


is denominated woman's property, but it does mot constitute her — 


peentium. Authors differ in their enumeration of the various 
sorts of sfridhyn, some confining the number to eight, others 
to six, others to five, and others to three; but as the difference 
consists in a more or less comprehensive classification; it does 
not require any particu'ar notice. The ost comprehensive 
definition of a married woman's pecw/inm is given in the follow- 
ing text of Menu :— What was given before the nuptial fire, what 
was given at the 4rida/ procession’, what was given in loken of 
fove, and what was received from a mo‘her, a brother, or a father 
are considered as the sir-fold separate property of a married 
woman. And it may be here observed that s/ridiva which has 
once devolved according to the Jaw of succession which goverus 
the descent of this peculiar species of property, ceases to be 
ranked as such, and is ever afterwards governed by the ordinary 
rules of inheritance; for instance, property given to a woman 
on her marriage is sfridiwu, and passes fo fer danghle-, at her 
death ; but at the daughter's death, it passes to the heir of the 
daughter like other property, and the brother of her mother 
would be heir in preference to her own daughter, such daughter 
being a widow without issue.” 


On the other side’ the ruling of Trevor and Campbell, 
Justices, is cited to us 8 Sevestre, 401, Grrddaree Lall’s case*), 
in which it was held that the enumeration of dandiws is 
exhaustive, and not illustrative, and that none not enumerated 
ean inherit. Under this ruling, a father’s maternal uncle was 
excluded in that ease and the plaintiff's sister’s son might be so 
in this case. 

The respondent uses on his part most of the arguments on 
which the learned Judges, Trevor and Campbell, came to the 
decision, cited. It #8 also pressed on us on the same side by the 
respondent’s pleader that the word “ inheritance’ in page 38 
of Macnaghten refers to inheritance of personal property ; that. 
the context shows that personal property, only, and not in any 
way real property, was in the contemplation of the writer. It 
would be against all recognized and well-known principles of 

4W. BR. Cioil Rulings, 13, and 10 W. R. P, ©,, 31. 
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HIND! LAW. 


Hindu Law to allow the husband's property to goto the wife's 
relatives instead of reverting to the husbaud’s relatives, and that, 
if there be any doubt, the passage here cited from Manu fully 
clears that donbt, by expressly restricting the *«z-fo/d property 
of woman, and thus ere/ading tnherttance or the busband’s 
vatate. 


7 





1 am free to admit, that at one time, IT felt that we ought to 
follow the ruling in Gridharee La/l's case,* but I think other- 
Wise now. 

Becanse, jfirs//y, it is quite clear that the sister’s son is 


“enumerated in the Virmitrodaya and Nirnaya Sindhu. 


Secondly.—Where sister's son is not enumerated, remoter 
kinsmen, such as maternal uncle and aunt’s sons, are so. Why 
then should the nearer kinsmen of sister’s sons be supposed to 
be excluded where more remote kindred are included ? 


Third/y.—\t would hardly be compatible, with the known 
texts of the-Hindu Law, for preseribing the provision of 
kinsmen to exclude a kinsman as a sister’s son and to prefer a 
king, a Brahmin, a fellow student, to the sister's son ; more 
especially, as the passages cited all look to remofe kindred and 
others in preference to the king, Brahmin, fellow-student. ete. 


Fourth/y.—I1 think the passage of the Mit&iksharaé wo/ trans- 
lated by Colebrooke, though referring to those who die in 
foreign land, only reeognizes kinsmen before the king, and only 
refers to the king of that foreign land, and perhaps as to the 


_ fellow-trader, but in all other respects prefers a// kinsmen to 


others vof kinsmen. 
hese considerations lead me to think, that it has been 
wrongly held in @ridtaree Lal’’s case,’ that the enumeration 
of the davdére i erhanstive, not illustrative 
1 would, therefore, not now, go into subsidiary point= as to 


stridhun, but refer the case to the Full Bench to decide, whether 


under Mitéiksharé law, @ esfer'’s «on caw puhersl the veal property 
of his maternal nucle. 

PHEAK, J.— The material tacts of this ense pepe tro me to 
be as follows :— 

The land which forms the subjeet of the soit wus formerls 


4 W. KH. Civil Rulings, p 13; IOW.R, PC... 3), 
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the property of one Rughoonath, on whose death — without 


leaving male issue, it came into the possession and enjoyment 
of his widow. When the widow died, Rughoonath’s daughter, 


Koochilmonee, succeeded to the property, and at her death, it 


passed into the possession of der hushand’s nephew, named, 
Suroop. 


While the property was thus in possession of Suroop, one 
Luekhee Narain, the holder of a bond from Koochilmonee bronght 
a suit upon it against Suroop as Koochilmonee’s represettative. 
The plaint was filed on the 30th April, L867, and Luckhee Narain 


obtained a decree on the 27th November of the same year. . 
In execution of this decree, the property in question was sold. 


It was bought by Luckhee Narain himself ; and in virtne of this 
purchase he has obtained possession of it. 


The present suit was instituted on the 21st April, L864, by one 
Nundilal, seeking to obtain possession of the property for himself 
on a title superior to that of Luekhee Narain, Suroop, and all 
others who elaim through Koochilmonee. Nundlal, who has 
died since the filing of the plaint, was the son of Raghunath’s 
sister, and in that eharacter he contended in this suit, that on 
the death of Koochilmonee he was the heir of Ruchoonath, and 
entitled to take his immoveable property. 


On this state of facts, as no effort was made by the defend- 
ants to justify as against the heir’s recourse to Rughoonath’s 
propeity for the satisfaction of Koochilmonee’s bond, the first 
issue between the parties was, whether or net Nundlal as sister's 
son could by law inherit from Rughoonath, ' 


The lower appellate Court finding as a fact that the plaintiff's 
family came from the Mithila provinces, and had always adhered 
to the religious rites and customs of those provinces, curiously 
enough held as « consequence that the plaintiff was bound 
by Mitaksharé law. The lower appellate Court following the 
then construction of the Mita&ksharaé law given by Macnaghten 
(Hindu Law, Vol. I, p. 25) determined that the plaintiff, as 
sister’s son, was excluded from the inheritance, and accordingly, 
it dismissed his suit. 


Against this decision, the plaintiff appeals, especially on 


grounds which are so worded as to appear very inconclusive as 
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they stand; but, as argued before us by both sides, they seem 
to be substantially, Zs/, that the Court ought to have applied the 
“Mithila Law to the case instead of the Mitéksharé law, and 
that by the Mithila law, the plaintiff was entitled te succeed ; 
2nd, that even by the Mit&ksharé law, if properly interpreted, 
the sister’s son was not excluded from the inheritance. 


8 As to the first objection, it seems to me that the lower ap- 


- pellate Court would have been wrong, notwithstanding ius find- 


> 


a 


wt 


ing of fact, if it had applied the Mithila law, to the case. The 

preliminary question before that Court ouzht to have been not 
“what law governed the plaintiff,” but “ according to what law 
was inheritance to Rughoonath’s property to be made out.” 
Now Rueghoonath as | understand was domiciled, aud the pro- 
perty itself was situated, in a district where the Mitakshara 
prevails, Consequently, a= nothing appears in the whole case 
to suggest that Rughoonath was subject to any other proprie- 
tary law, it follows that the Mit&ksharé law was the law 
accornling to which the matter of inheritance was to be 
determined, 


As to the second ground of special appeal, the inclination 
of my own opinion, as at present advised, is that according to 
the Mitaksharfé text-books, the sister's son is heir in default of 
nearer of kin. The curreut of judimal decisions, however, runs 
so strongly awainst this construction, that Ll should not alone 
have considered myself justified at this date in resisting it, 
But as Mr. Justice Bayley desires to refer the ease to a Full 
Béeneh, | am willing to concur in doing so, and think the ques- 
tion should be simply, whether under the Mitaikshara law a 
sister’s som can, i any case, be heir to his mother’s brother as 
regards tinmovable property 7 


The judyments of the Full Beneh were delivered as 
Follows — 


Mirren, J.—The question we have to determine in this 
case is whether, according to the Hindu Law eurrent in the 
Benares School, a sister’s son is entitled to inherit as ao 4aadsy 
or coguate, Before proceeding, however, to determine the 
question, we must answer a preliminary objection that has been 
raised before us by the pleader for the respondent. It has been 
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contended that the point under our consideration hes been 


are of opinion, that this contention cannot be maintained. 
True it is, that the decision of the late Sudder Court at Agra 
which was reversed by the Lords of the Judicial Committee, 


was based upon the ground that the sister's son is entitled to 


inherit as a Javddu, but this position appears to have been 
abandoned before their Lordships by the learned Counsel who 
conducted the case on his behalf. What were the reasons 
which induced the learned Counsel to adopt this course,— 
whether it was beeause he thought that under the cireum- 
stances of the case, his client could not succeed in the suit 
unless he was placed in a higher rank than that of a dauddw, 


or otherwise,—it is difficult for us to make out from the facts 


as reported. It is sufficient, however, for the purposes of the 
present argument to state that the result of this concession 
was, as their Lordships have themselves observed, to reauce 
the whole matter in controversy to the simple question as to 
whether upon the proper construction “of the Mitdkshara, the 
sister’s son is not entitled to come in among the earlier class 
of heirs or sapindas.”’ This was in fact the only question that 
was discussed before their Lordships, and the only one upon 
which they have pronounced a judicial opinion. ‘To remove 
all doubt on this point, the following passage in their Lord- 
ships’ judgment might be conveniently referred to, *' He there 
put the sister’s sons out of the category in which Mr. Piffard 
would place them, though erroneously periaps he has put them 
in the category of 4andiu.” The word “ perhaps” in the above 
sentence is sufficient to show that their Lordships did not 
intend to decide the point that we have now got before us, and 
the preliminary objection is accordingly overruled. 


With reference to the main question itself, we are of 
opinion that the sister’s sou is entitled to rank as a dandhn 
according to the definition of that term as given in the 


Mitakeharé itself. The definition is contained in the following 
passage :— 
“On failure of the paternal grandmother, the (yefruja) 






from the same family with the deceased and 





already set at rest by a decision of the Privy Counell reported | 2 
in page 68) of Sutherland’s Privy Council Judgments. We 
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allied by funeral oblations, namely, the paternal grandfather and 1868, 
the rest, inherit estate, For kinsmen sprung from a different — —— 
family, bat allied by funeral oblations are tndieated hy the — 

tern cognate (bandhu)’—(Colebrooke’s Mitfcsbaré, Verse 3,  Luackhee Narain 

Chapter 2, page 350). Chuckerbutty. 
Tt will be observed that two conditions are necessary to 
4 meet the requirements of this definition, namely, jirst, that the 
-  elaimant should be a kinsman sprung from a different family; 
and second, that he should be connected by funeral oblations. 
Both these conditions are strictly fulfilled in the case of the 
sister’s son, and, as we will show further on, in a much higher 
degree in his ease than in thatof any of the nine individuals 
whose claims to succeed as Jand4us are admitted on all sides. 
That he is a kinsman sprang from a different family is unques- 
f tionable, and it is equally clear that he is a sapinda, or one 
allied by funeral oblations, though some objections have been 
raised before ws on this last point. It has been argued that 
acconling to Menu,a Hindu is required to perform the funeral 
obsequies of his paternal ancestors only; that in consequence 
| of this rule, the sagelrax, or those who belong to the same 
t gotra or family, are the only persons entitled to be recognized 
as sapindas; and that the sister’s son must be accordingly 
excluded from that category. We are of opinion that there 
is no authority whatever to support this contention; and we 
might even say that, whatever other objections might have 
been hitherto urged against the heritable right of the sister's 
son, this ie the first time that bis position as a sapinda has 
been questioned or disputed. Indeed, the very definition 
before us is a sufficient answer to this sophism; for if the 
sagotras alone’ are entitled to rank as sapindas, Aindaus ov 
kinsmen, sprung from a different family, but allied by funeral 
oblations must be non-existent. We have, however, the 
b express authority of Menu himself to decide this point, and 
what is of still greater importance for the purposes of the 
present discussion, it is an authority quoted and acted upon 

by the author of the Mitaicshara. 

4 “Por with regard to the funeral obsequies of ancestors, 
daughter’s sons are regarded as son's sons. Menu likewise 
declares:—‘ By that male child whom a daughter, whether 
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* appointed or not, Waſi produce by a husband of equal class, 
the maternal grandfather becomes the grandsire of son’s sons.’ 
Let that child give the oblation and take the inheritance,’ 

It is manifest from the above that the maternal — 
are entitled to receive funeral oblations, aud this proposition 
strikes at the very root of the contention that has been raised 
before us. Now, the sister’s son is no other relative than the 


daughter's son of the father; and if it be once conceded, as it 


must be, that the daughter's son is a sapindr, it would follow 
as a matter of course that the sister’s son ts at least a sapinda 
of the father; and as such he would be clearly entitled at all 
events to rank as a pifree-dandhn, or father’s cognate. In 
point of fact, however, he is also a sapiuda of the deceased 
proprietor himself, not so near as the daughter’s son, but 
nearer than every one of those individuals who are admittedly 
recognized as dandAnes. 


It is a well-known principle of Hindn Law reeognized in 
all the Schools current in the country, that the relation of 
sapinida exists not only between the immediate giver and the 
immediate recipient of funeral oblations, but also between 
those who are bound to offer them to a common ancestor or 
ancestors. This principle is based upon the theory according 
to which a Hindn is supposed to participate after Ins death in 
the funeral oblations that are offered by any one of his surviving 
relatives to some common ancestor, to whom he himself was 
bound to offer them, when living; and hence it is, that the man 
who gives the oblations, the man who receives them, and the 
man who participates in them, are all recognized as sapindas 
of each other, Thus, for example, brothers are not required 
to perform the obsequies of each other, but they are neverthe- 
less sapindas, being connected with each other through the 
medium of the oblations that they are respectively bound to offer 
to their common ancestors. ‘he same rule holds good in the 
ease of the brother’s son, and in facet of every sapinda who 


does not stand in a direct line of ascent or descent with the 


deceased proprietor himself. ‘To pluce this point, however, 


beyond all dispute, we wish to refer particularly to the nine ad- 


mitted Jandius themselves. It will be seen that six out of 
these wine individuals are no other relatives than the daughter's 
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son of the paternal grandfather, the ‘daughter's son of the 

maternal grandfather, the daughter’s son of the father’s 

paternal grandfather, the daughter's son of the father’s 

maternal grandfather, the daughter's son of the mother’s 

paternal grandfather, and the daughter's son of the mother’s 

» maternal grandmother, ‘The remaining three are the son’s 

son of the maternal grandfather, the son’s son of the 

e father’s maternat grandmother, and the son’s son of the 

mother’s maternal grandfather. Not one of these individuals, 

not even the highest among them, or, in other words, the 

daughter's son of the patertial grandfather, is required to 

_ offer funeral cakes eitlier to the deceased proprietor himself, 

or to his father, or to his mother, but at the same time 

they are admittedly entitled to rank as the sopindas of, man 

y himself, or of his father, or of his mother, as the case might be. 

We can searcely imagine upon what principle of Hindu Law 

it can be seriously contended that the daughter’s son of the 

- father is not a sapinda when the daughter’s sons of the paternal 
and maternal grandfathers are acknowledged as such. 





. As regards the performance of funeral obsequies the 
J daughter’s son of the father occupies the same position asa 
son's son of the father, or, in other words, as a brother’s son ; 
whereas the daughter’s son of the paternal crandfather, who is 

the highest in rank among the admitted damthus, does not 
stand an inch higher, than the son of a paternal uncle, It is 

; perfectly true that the lawyers of the Benares School sometimes 
use the word sepinéa inthe sense of consanguinity, or mere 
connection through the body ; but in either case the position of 

the sister’s son would remain unaffected. We have already 
pointed out that as regards funeral oblations, the sister's son 

. oceupies the same position as a brother’s son; and as to 

" consanguinity, the very nature of his relationship with the 
deceased proprietor obviously shows that he is nearer than the 
nearest of the admitted 4Jawtius. If authority is needed on 

this last point, the following passage of the Mitsesharaé might be 

referred to as conclusive :— 

¢ “A sapinda,—she who has the same pradu or body is a 
sapinda; a sapinda, nota sapinda (take) her, The relation of 
sapinda arises from connection as parts of one body. So the 
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relation of edpinda in the son with regard to the father arises 
from the connection as parts of the body of the father. And 
with the grandfather, cte,, in consequenee of the connection with 
their body through the father. In the same manner in regard 
to the mother, from connection as part of the body of the 
mother. In the same manner in regard to the maternal grand- - 
father, etc., through the mother. In the same manner with 
the mother’s sister and maternal uncle, and the rest, by reason 


of the connection or parts of one body.” Mitdécsharaé Achar 
Adhbay, leaf 6. 


It is scarcely necessary to point out that in the passage be- 
fore us the maternal uncle and the sister’s son are distinctly recog- 
nized as sapinudas of each other. The whole doctrine of sapinda 
according to tie authorities of the Benares School, has been 
correctly expounded in the Vyabusta cited in the case reported 
in the third volume of the Select Reports, page 37. The 
Puadits were unanimously agreed in declaring that theré are 
two signitications only in whieh the word seprada is used by 
the lawyers of that School namely, consavuguinit y and connection 
through funeral oblations ¢and the following passages from the 
Parasur Madhub and the Nirnoy Sindhoo, both of which works 
are recognized as authorities concurrently with the Mitéesharh 
were cited by them in support of this opinion. 


“ Those are sajyindas who are connected by the tie of con. 
sanguinity; for instance, the father and the con are sapriulas 
to each other and the body of the father is perpetuated in the 
son without any intervention. So also is the son by the medium 
of the father a sepinda of his paternal grandfather, and of his 
paternal great-grandfather. So also the son by the medium 
of his maternal grandfather is a saypésda of his maternal aunt 
and uncle, and by the medium of his paternal grandfather he 
becomes a sapinda of his paternal aunt and unele, ete.”—Para- 
sur Madhub 

“ Those are saprndas between whom exists a reciprocity of 
giving or receiving funeral oblations. The fourth person and 
the rest. share the remains of the oblation wiped off with the 
kusa grass; the father and the rest share the funeral cakes, 
The seventh person is the giver of oblations. The relation of 
supinda or men connected by the funeral cake extends, 
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‘° Si — to the seventh person, or sixth degree of ascent or des- 
| cent. It should not be supposed that an uncle and nephew are 
Feed reciprocally sapindas, as he who shares in the oblations 
off ered by the unc¢le, share also in those offered by the nephew. 

tae if any one of those who participate in the funeral 
— offered by one individual, be also the presenter of 
_ fan i! obfations to one of his vo-participators, then the whole 
— become sapindas of each other.” (Nirnoy Sindhoo). 


J— 


“tis perfectly clear that according to either of these autho- 
* ntie⸗ the sister’s son is entitled to rank as a saptuda. Before 
ee ‘Fepnninding this part of our judgment, we cannot pass over an 
important point connected with the Vyabusta we have already 
* a luded to. The case in which it was given related to the 
d ughter’s son of the brother ; and the Pundits, whilst admitting 
» “that he was entitled in every respect to rank as a sapinda, 
* nevertheless stated, that he was not entitled to sueceed as an 
‘heirs, No text or authority of any kind was cited by them in 
i J support of this opinion, and the only reason put forward was 
tha he is not a sagofra. ‘This reason, we need hardly observe, 
Ls obviously unsound; for if the sagofr® sapindas are the only 
persons entitled to inherit, the word éew/su which signifies 
a sapindas of a different family, must be struck out from the law 
of inheritance. It has been said ina note attached to this 
oase, that it is universally admitted that such description of 
— (evidently meaning those who are sapindax but not 
a jotras) “are not sapindas for the purpose of inheritance.” 
We are not aware of the authorities by whom this admission 
* made; ‘and with all deference to the learned author of 
hat note, we are bound to say that it is obviously ineorrect. 
may, however, be fairly asked that if the word seprnda, 
rg used for “the purpose of inheritance,” does not mean 
°- Ce consanguinity or connection through funeral oblations, in 
+ what other sense is it to be understood when it is used for that 
. se, partieularly with reference to such heirs as the 
| pa son of the paternal grandfather, and the rest. 


We have stated above that there are two signilications only 
a ins wehieh the word sapinda is used in the Benares School, and 
—* dwenpieader for the respondent has not even been able to 

banat athird. We might also add that so far at least as the 
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Nirnoy Sindhoo is concerned, the sister's son is expressly recog- 


nized as heir, as the following passage will show ;— 


“In default of the brother’s son, the father, mother, the. 


daughter-in-law, the sister, and her sons, are entitled to perform 
the Shrad, because they are the heirs.” (Page 219.) 


We have shown by the foregoing remarks that the sister’s 
son is entitled to rank as a dundhu according to the detinition 
of that term as given in the Mitdeshara, 


We will now proceed to examine the various objections that 
have been urged, both before us and elsewhere, against his 
right to succeed as an heir. hese objections may be all classi- 
fied under the following heads — 


Ist. —That the definition referred to has no connection with 
the law of inheritance. 


2nd.—That the enumeration of Jaudiw made in verse * 


section 6, chapter 2, is exhaustive, and that the sister’s son is 


neither ineluded in that enumeration, nor mentioned as an_ heir 


in any other part of the work. : 


Srd.—That it has been settled by a uniform course of 
decisions that the sister’s son is not entitled to inherit under 
‘the Hindu Law administered in the Benares School. 


With reference to the first objection, we are of opinion that 


it is altogether untenable, The definition in question occurs. 


in a part of the work which is exclusively devoted to the ex- 
position of the law of inheritance ; and it may be fairly asked, 
if it hax no connection with that law, for what other purpose 
has it been introduced in such a place ? A little reflection, 
however, will remove all doubts on this point. The Mitéeshara, 
it is well known, is a professed commentary on the Institutes 


of Yajnavalkya. The following text of that ancient sage con- 


tains the law of inheritance applicable to the estate of a 
deceased proprietor who has left no male issue. | 

“The wife and the danghter also, both parents ate their 
sons, gentiles (gotraja), cognates (bundhoo), a pupil, and a fellow- 
student ; on failure of the first among these, the next in order 


is indeed heir to the apne of one who departed for heaven 


leaving no male issue,” (Mitfesharaé, verse 2, section 1, 
chepter il, page $24.) are | ‘ 
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"The whole of the second chapter from this point downwards 
as far as section 7 is nothing but a commentary upon the text 
cited above, and which for the sake of convenience we shall 
hereafter designate by the name of the general text. The defi- 
nition in question occurs in verse 4, section 5, which has been 
already set out at length at the very commencemeut of this 
Judgment, and the words are: “for hkinamen aprung from a 
bd erent family but connected hy funeral oblations are indi- 
 ealed by the term (bandhu) cognate.” It is obvious that the 
word ‘indicated’ here means ‘indicated in the general text 
which contains the law of inheritance. It would, therefore, be 
manifestly unreasonable to argue that the definition in question 
has nothing to do with that law. Tt might be as well said that 
the definition of gofraju given in the earlier part of the verse 
is also unconnected with it. 





The second objection is also untenable. Verse }, section 6, 
chapter II runs as follows :—“ On failure of gentiles, the cog- 
nates are heirs. Cognates are of three kinds; related to the 
man himself, to his father, or to his mother, as is declared by 
the following text : “ The sons of his own father’s sister, the sons 
of his own mother's sister, and the sons of his own maternal 
uncle, must te considered as his own cognate kindred. The 
sons of his father’s paternal aunt, the sons of his father’s mater- 
nal aunt, and the sons of his father’s maternal uncle, must be 
deemed as his father’s cognate kindred. The sons of bis 
mother’s paternal aunt, the sons of his mother’s maternal aunt, 
and the sons of his mother’s maternal uncles, must be reeog- 

nized as his mother’s cognate kindred,” 

_ There is nothing whatever in this verse to justify the con- 
tention that the author of the Mitéesharé intended thereby 
to lay down an exhaustive list of Jandius ov coznates. He 
says first’ of all that 4andius are entitled to inherit in default 
of gotrajas, and, secondiy, that éandiux are of three kinds, 
namely, those who are related to the man himself, and those 
related to his father and mother respectively, There can be 
no doubt whatever, that if he had finished the sentence at this 
point, no one could have seriously contended in the face of 
these two propositions, so manifestly general in their character, 
that he intended to exclude one single individual who is really 
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entitled to claim the benefit of his own definition. The only 
argument, therefore, which can be advanced in support of this 
contention is the simple fact of his having concluded this 
sentence by qaoting a text from one of the Hindu sages which 
contains the names of a limited number of Jandius. We are 
of opinion that this argument per se is entitled to no weight 
whatsoever. Isolated texts from various Hindu sages and of a 
similar description are to be frequently found in the Mitdeshard, 
and it would be manifestly erroneous to contend upon the 
authority of any one of them that an exhaustive enumeration 
of heirs was intended to be made thereby. The following text 
of Vribat-Menu quoted in page 526 of the Mitféesharé, might 
be referred to as an illustration. 

“* The wealth of him who leaves no male issue goes to his wife, 
On failure of her, devolves on daughter; if there be none, it 
belongs to the father; if he be dead, it appertains to the mother.” 
It wonld be obviously improper to say from the mere fact 
of the author of the Miteshaii having referred to this text, 
that he intended to declare that the particular persons mention- 
ed therein are the only heirs to the estate of a deceased Hindu 
who has lelft no male issue; or that such even was the intention 
of Vrihut-Menu himself, As to the particular text before us, 
there is absolutely nothing in it from which it can be reason- 
ably inferred that the author of it, at least, if not the author 
of the Mitdécsharé, had such an intention in view. All that 
it says is that certain relatives must be considered as 4andius 
of one class, and certain others as /andAvs of two other classes 
respectively ; it nowhere says that these persons are the only 
bandhus recognized by the Hindu Law. The object which 
the author of the Mit&cshari had in view in referring to the 
text is evident. His own words are “as is declared by the 
following text”; and these words are sufficient to show that this 
text was referred to, merely for the purpose of establishing the 
three-fold classification of éand/us involved in the second of 
the two general propositions before adverted to. The necessity 
of this reference is also obvious. he first proposition required 
no special authority for its support, inasmuch as it was an 
obvious deduction from the order of succession Jaid down in 
the general text upon which he was commenting. 

The second proposition, however, stood on a different footing, 
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there being nothing in the Institutes of Yajnavalkya to sanc- 
tion it directly; and hence it was that the author of the 
Mitéeshard was obliged to rely upon{the authority of another 


| ‘Hinda usage in order to support it. Why, then, are we to put a 


construction upon his words which is not only inconsistent with 


| his own definition, but also with every general principle of law 


that has been inculeated by him throughout the treatise? It 
“has been justly remarked by Sir W illiam Jones, that the 
doctrine of funeral eakes is the key to the whole Hindu Law 
‘of inheritance. All the Schools of Hindu Law that are current 
in the country are agreed in accepting this principle as theie 
guide, however much they might differ from one another with 
reference to particular points connected with its application. 
hese commentators who adopt the other doctrine of consan- 
guinity, merely extend the limits of the sapinda relation by 
ineluding a large number of persons besides’ those who are 
connected by funeral oblations. The author of the Mitdécsharé 
at all events is no exception to the general rule. The text of 
Menu which says “to the nearest sapinda the inheritance belongs,” 
is frequently cited by him as a leading authority on all qhestions 
of Hindu Law. Indeed the very definition of 4andius under 
our consideration is based upon this fundamental doctrine, and 
in the very next verse, he distinctly lays down that the order 
of succession to be observed among the different classes of 
bandhus is to be regulated by “nearness of affinity.”” We have 
already stated that our argument would not be affected in the 
slightest degree, whatever interpretation might be put upon 
the word “affinity.” Are we then to suppose that the anthor 
of the Mit&esharé has been so far forgetful of this fundamental 
principle, as to render himself guilty, unconsciously as 
it were, of the gross inconsistency of laving down’ a 
definition and of exeluding those very persons who are 
best entitled to claim the benefit of it? In what way, we 
might repeat in this place, are the sister’s son of the father and 
of the mother better qualified to inherit than the sister's son 
of the deceased proprietor himself? What doctrine of Hindu 
Law, directly or indirectly sanctioned by the author of the 
Mit&esharé, can be cited in support of the contention that the 
maternal grandfather himself is not an heir when his son’s sons 
and his daughter’s sons—nay, even when the son's sons and their 
25 B 
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Pa — — of the father’s and mother’s maternal grand- 


oma ma i father—are acknowledged as such? How, again, are we to re- thon 


concile the proposition that the maternal unele, or, in other 

words, the uterine brother of the mother, is to be excluded from 
the line of inheritance, when her cousins, namely, the sons of 
her father’s sisters and the sons of her mother’s sisters, are to be 
included in it? Startling anomalies like these, to use an ex- 
pression of the Lords of the Judicial Committee, cannot be 
imputed to an author without there being some tangible cround 
upon which such an imputation can rest. It is perfectly true 
that, in the particular case before us, we are bound to administer 
the Hindu Law as it has been expounded by the author of the 
Mitdecshara ; but we can hardly be justified in ascribing such 
Toss absurdities to him at the very time when he was really “4 
trying to extend the category of Jandiax by introducing the 
three-fold classification before alluded to. 

The word éandiu has been sometimes interpreted as “distant 
kindred,” but we can hardly suppose that the author of the 
MitadesharA seriously intended to authorize the suecession of the 
most distant 4daxdins by sacrificing the right of those who are 


X 


the nearest. 
The following passages of the Mitdcshara will remove all 
possible doubts on this point :— 


(1) “When one dies in a foreign country, let the descendants 
(danilhus), cognates, gentiles, or his companions take the goods, 
or, in their default, the king.’ When he, who goes to a foreign 
country of those who are assoc ‘iated in trade dies, then his share 
should be inherited by his heirs, that is, the son and other descen- 
dants (Landhus), cognates, t.é., the maternal side relateves, 
maternal wucte and others, the gentiles, that is, the 
capindas, besides the son and other descendants ; and those who 
are come, that is, those among the associates who are come from 
a foreign country ; or, in their default, that is, of the heirs, ete., 
the king shall take. The word 4a shows that the heirs, ete., are 
entitled ‘n alternation. The rule asx to this order is contained 
an the ‘peaes * The wife, the daughter, ete.” So it should be 

. understood — here. The necessity for the tert is fo eaelnde the 
pupil, the fellow-student, and the Brahmin, and to ineluile 
sont Frade Caines rh 
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(2) The sage extends the rule to the spiritual guide, 
thus — , 
“To the spiritual guide, the pupil, the learned Brahmin, 
the maternal uncle, and the learned in the Vedas also.” The 
Spiritual guide means he who teaches the Vedas; pupil means 
he whois taught the Vedas; learned Brabmin means he who 


veeites the Vedangas. “By taking the maternal nacle, the 


cognates of one’s self, the cognates of the father, and the cog- 


nates of the mother wha are connected by origrne are dixo en 
ployed. They are shown iu the conmentarg on the leet. The 
wife, the dunghter, ele” 

The first of these two verses relates to the law of succession 
applicable to the state of a foreign trader; and this law ts 
contained in the text of Yajnavalkya which stands between 
invertedl commas at the top of it, the rest being a mere com- 
mentary upon the text itself. It will be seen that the word 
jandhava is expressly stated to include the maternal uncle, 
whoever else might be entitled to come in within the word 
“others”? which follows immediately afterwards. In the case 
of a foreign trader, therefore, it is perfectly clear that the ma- 
ternal uncle is an heir; but before we can apply this argument 
to the general case, it is necessary to meet two objections that 
have been raised against such an application. ‘The objections 
are, firsf, that the word used in this passage is dandhava, 
whereas the word used in the ceneral text is bavdhe: and 
second, that the passage in question refers to an “ exceptional 
state of things,” and cannot, therefore, be accepted as a guide 
for the general case. 


Both these objections are conelusively met by the express 
words of the author himself. It is distinctly stated by lim 
that the order of succession applicable to this ease Is exactly 
the same as that laid down in the general text, and further 
that the only necessity for making a separate text, for the 
exceptional case arose from that of excluding the fellow-pupil 
and the Brahmin, and of substituting the fellow-trader im their 
place. It is perfectly clonr, therefore, that the words @an/sw 
and Jandhare ave of identieal import, or tn other words, that the 
two texts are identical in every respect except as to the slight 
modification which relates to the fellow-pupil and the Brahmin, 
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_ Phe second passage, too, is equally decisive on this point. It is 
distinctly pointed out therein that the word maternal nncle 
used in the text of Yajnavalkya stands for all the three classes 
of Jandhus described by the author in bis commentary upon the 
general text. , 
rs , The Viramitrodaya, which is a work of bigh repute in the 
Benares School concurrently with the Mitdesharé, is also clear 
on this point. “ Cognates are of three kinds, related to the 
person himself, to his father, and to his mother, according to the 
following text : ‘The sons of the father’s sister, the sons of the 
mother’s sister, etc.” Here by reason of near affinity, the cognate 
kindred of the deceased himself in the first instance, then the 
father’s cognate kindred, and next his mother’s cognate 
kindred, succeed. This is the order of succession. In the text of 
Menu, ‘then the distant kinsman shall be the heir or the spiritual 
preceptor or the pupil,’ the term suew/ya comprehends the 
persons descended from the same family (segofra), and the 
kinsmen allied by common libations of water (samwanodaca), the 





maternal unele, and the rest, and the three finds of cognates, 
The term bandh in the text of Jagneswar (Yajnavalkya) 
must comprehend also the maternal nucle and the rest, other- 
wise maternal uneles and the rest would be entithd to sueceed, 
and not they themselves, though nearer in affinity—a doctrine 
highly objectionable.” (Viramitrodaya, page 209.) 

The Vivada Chintamonee, which is a work of paramount 
authority in the sister School which goes by the name of the 
Mithilé School, is also of the same opinion, “ the maternal uncle 
and the rest’ being expressly recognized in the category of 
heirs Jaid down in page 299 of Baboo Prosunno Coomar 'Tagore’s 
translation of the work. 


In the face of all these concurrent authorities, it seems im- 

possible to contend that an exhaustive enumeration of 4and/uws 

ve was made in verse 1, section 6, chapter 2 of the Mitacshara, 

f ° It has been said that the sister’s son is not entitled to inherit, 
2 because he has been nowhere mentioned as an heir especially by 
name; but this objection can be scarcely maintained if the 
doctrine of exhaustive enumeration falls to the ground. Apart 
from this last consideration, however, we do not see any reason 
f why a specific enameration by name should be insisted upon in 
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every Case. “An enumeration by a general name, accompanied 
‘ by a suitable definition sufficiently illustrated, is as good as any 
r other kind of enumeration, particularly when the ceneral name in 
question is applicable to a large number of persons whose indivi- 
dual names it would be very inconvenient to specify in detail ; 
and we do not see any reason why in this particular ease we 
* should insist upon anything more than wha. we have already 
J. got before us. The great-grandson, for instance, is nowhere 
mentioned as an heir distinctly by name; and yet it would be 
simply absurd to contend that the estate of a deceased Hindu 
is to go to the fellow-pupil, or to the king even, if his own 
great-grandson is living. Similarly, when we come to the 
gotrejas, we find that no one below the descendants of the 
| paternal great-grandfather is expressly recognized by name 
, in any partof the Mitéesbara, and yet it is a fact admitted on 
all sides, that the descendants of the remotest ancestors in the 
agnatic line, at least of those who stand within the fourteenth 
degree, are entitled to inherit in the Benares School. Why 
then are we to introduce this novel principle of interpretation 
when we come to deal with the éawdivux’ There might have 
been some foundation for such an argument, if the claimant 
had been a female relative, females as aclass being generally 
supposed as having no right to inherit in consequence of their 
inability to perform religious rites; but in the case of male 
relatives, no restriction of any kind whatsoever can be cited to 
defeat their rights, if they are in a position to establish their 
Sfatus as sapindas, We have shown that “the maternal uncle 
and others ” are entitled to inherit’ in addition to those who are 
admitted as fendius; and those who would take in the 
maternal uncle only, are bound to show who were the persons 
included in the words “and others.” As far as the purposes of 
the present case are concerned, it is almost self-evident 
, that if the maternal uncle is entitled to succeed as a daudhn, 
the rieht of the sister’s son would follow as a matter of course. 
We have seen that there is but one definition of the word 
bandin, and the very nature of that definition conelusively 
proves that if the maternal uncle isa kinsman from a different 
family and allied by funeral oblations, the sister’s con must 
necessarily be a kinsman of the same deseription, 
It remains for us to meet the last objection. No doubt 





— 





> 


® Narnin 
putty. 








. — es r. 
SELECTION 0 pi LEADING CASES. 





orm course of decisions establishing the doc- 


nuree trine that. the sister's: son is not entitled to succeed, we would 


have been scarcely justified in holding otherwise, however ‘much 
we might have been disposed to do so for. the reasons set forth 
above. The Fact, however, is that there is no such uniform 
course of rulings as has been erroneously contended for before 
us. ‘The following are all the eases that might be referred to 
ou the point. 


(L)—Rajendro Namin vy. Gocwol Chand, Ist Select Reports, 
page 45. 


(2)—Jiiaxs Koowmwaree ve. Aguad Roy, 2nd Select Reports, 
page 37. 


(3)—Sheo Suhaye Stuyh vy. Omed Koonuar, 6th Select Reports, 
page SO], | 


(4)—Case No. XI, Macnaghten’s Hindu Law, Volume LI, 
page ‘1. - 

(5)—A decision of the Madras Sudder Court reported in 
page 247 of the Printed Cases for L860. 

(6)—Stoke’s Reports, Volume I, page 1, page 55. 

(7)—Choolee Lall v. Gooroodyal, Agra Select Reports, 
Volume V, page 15. 

(5)—Mohnn Ladd v. Thacooranee Sabube, Agra Law Journal, 
1564, page 17. ; 

(9)\—Johart Raool v. Mussawat Kylaso, Volume I, page 75, 
Weekly Reporter. 

(10)—Sola Dey, 4 Legal Kemembrancer, page 165. 

(1))—Gredtharee Lally. The Secretary of State, 4W. R. 13. 

The first case has nothing to do with the particular point 
before us, and we would not have alluded to it at all if Sir 
Thomas Strange had not stated upon the authority of that case 
that the sister’s son is not entitled to inherit in the Benares 


School. ‘The contest in that case, howev er, was between the 


sister’s son on the one side, and a getraja saptiada on the 
other, The Pu.difs who were consulted in it very properly 
declared that if the Bengal Law were applicable to the case, the 
sister's son would be entitled to preference, but that the reverse 
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would be the case according to the Mithilé Law. The case was 


ultimately disposed of in favour of the sister's son, the Bengal 
Law being held to be applicable, but there is not a single word 
either in the decision itself or in the /yabuste referred to, 
from whieck it can be gathered that the sister's son would not 
have succeeded as a fandin if the Mithilé Law had been 
adopted, if there were no gotruja relatives in his way. ' 

The second ease has been already referred to in an earlier 
part of this judgment. It related to the daughter’s son of the 
brother, and, as we have already seen, the only ground that was 
put forward for excluding him from the inheritance was the 
erroneous one of his not being a sagofra sapenda, 


The ease is directly in favour of our interpretation. 
The question was whether a daughter's son’s son is entitled to 
inherit, and this question was determined in the affirmative 
upon the unanimous / yaéusfa of the Pundits consulted on the 
occasion, including those of the Benares Patsia/a. 


The fourth case clearly shows that the sister’s son is 
entitled to succeed asa 4and/v, both according to the Benares 
Law and according to the Mithila. ‘This case is of particular 
importance, inasmuch as itt appears to have met with the 
approbation of Sir W. Macnaghten himself, who has evidently 
eited it as « leading authority on the point. We mieht alsa 
add that Sir W. Macnagzhten had expressly stated in his note 


to case No. 5, reported in page 87 of the same Volume. that 


the Myabusta wiven by the Pundit of Zillas Behar in which 
the sister’s son is ranked as a fandin is conformable to the 
law as current in Benares, Mithila, and other provinces. 


The jfi/t/ case is a mere dicfvw, but it is to be observed 
that the Pundrf who was consulted on the oceasion distinct) 
stated that the sister's son was entitled to inherit as a /e».// * 
and no authority of any kind was cited or referred to to contra. 
diet this opinion. 

The sizfi vase is also a dicfum, and the same remarks that 
have been made with reference to the preceding case apply te 
this case also, 


The seven’ case has nothing to do with the point before 
us. The dispute was between a brother's dauehter’s spy ane 
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— ——— and it was: very properly held that the latter is 


entitled to succeed i in preference to the former. 


The eighth case is a mere dictum, but in this instance the 
dectvm isin favour of the sister’s son. 


The «inth ease arose from a dispute between the sister’s 
sun andan agnatie relation, and it was correctly held in that 
ease that the latter is entitled to suceeed. The learned Judges, 
however, who decided the case, went on to say that the  sister’s 
son is not entitled to inherit in preference to the gofrajya ; but 
at any rate it is clear that this opinion cannot be treated as 
auything more than a mere drefiw, 


The next case, however, is direetly to the point, and with 
all deference to the learned Judges who decided it, we are of 
opinion that if is based upon erroneous grounds, These 
grounds have been too fully examined by us in the preceding 
part of our judgment to require any further notice. We wish, 
however, to make one remark in this place, and that is that 
the learned Judges appear to have been mainly influenced by 
the idea that the sister’s son has never been recognized as an 
heir. With all deference to the learned Judges, we are 
bound to state that this was by no means the actual state of 
things at the time when their decision was pronounced, what- 
ever it might be in this day, It is perfectly true that there 
is a paucity of decisionsjon the other side, but this fact appears 
to have mainly arisen from the peculiar doctrine of the Benares 
School by which the remotest relative in the agnatic line has 
been placed above the highest of the cognates. It might be 
added that very few cases, indeed, if any, can be pointed out 


in which the daughter’s son of the ‘paternal grandfather has 


been expressly recognized as an heir. 


The /asf case relates to the maternal,unele of the father, 
and the grounds of the deeision in this case being nearly the 
same as those in the one next above, no special remarks with 
reference to it are necessary. 
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Upon the whole, then, it must be admitted that the majo- 
rity of the earlier cases at least are in support of our view ; 
and of the more recent, there are two cases at most that are 
directly opposed to it. The last objection, therefore, must also 
be overruled. 


For the reasous set forth above, [ am of oyiinion that the 


_ question put to us by the Division Bench must be answered in 


the affirmative, or, in other words, that the sister’s son is 
entitled to inherit under the Hindu Law administered in the 
~Benares School. 


Peacock, C. J.—I am of opinion that in the absence of 
nearer relatives, a man may be heir to his mother’s brother as 
regards property subject to the Mitékshara. The question has 
substantially been decided by the Privy Couneil (17th July, 
1868, in the case of Gridharee Lall Roy against the Government 
of Bengal,’ tn which it was held that the maternal uncle of 
the father of the deceased was not excluded from the elass of 
bondhus erpable of inheriting, and that the text contained in 
Article 1, Section 6, Chapter II, of the Mitdékshard, does not 
purport to be an exhaustive enumeration of all davd4ius who are 
capable of inheriting, and that it is not cited as such or for that 
purpose by the author of the Mitaksharé 

Tne Judgment of Mr. Justice Dwarkanath Mitter, whieh 
he has just read, and in which he has displayed great learning, 
ability, and research, was written before the decision of the 


' Privy Couneil of Gridharee ball +. The Government of Bengal 


was published here. My Hon’ble colleague has entered so 
fully into the reasons and exhausted the arguments in support 
of the view which he has taken, that it is unnecessary for me to 


_do more than to say, that I coneur in the reasons which he has 


given in support of the conclusion at which he bas arrived ; and 
1} is extremely satisfactory to find thit it is entirely in con- 


currence with the view taken in the judgment of the Privy 
Council. 
The case must be sent back to the Judges who referred it. 
Jackson, J.—I am of the same opinion. 
It is very satisfactory to feel that a conclusion so entirely 


' 10 W. R., P.C., 31 
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consistent with reason is also in full conformity with the Hindu 
Law, as is conclusively shown in the exhaustive judgment 
which has been prepared by Mr. Justice Mitter, and also that 
the view which we had taken of the subject has been, it may be 
said, simultaneously adopted by the highest tribunal which 
deals with questions of Hindu Law, 


Puear, J.—In referring this case to a Full Bench, I expressed. 
the inclination of the opinion whieh I then held. Mr. Justice 
Mitter’s very complete argument, in which I concur, has, I 
think, demonstrated that opinion to be correct. 1 would, there- 
fore, answer the question in the words which have been used 
by the Chief Justice. 


Macerurrson, J.—I am of the same opinion. 


NOTE, 


This case lays down that the enumeration, in the Mitéicehors, of 
certain relation as bandhnw is not mennt to be exhaustive, and whoerer comes 
within the general description ‘scpinde sprang froma different gotra ' ina 
bandhu and entitled to inherit as such, 1t will be observed that it is pointed 
ont that the word ‘sapinda’ is capable of bearing two senses, and it is not 
definitely decided which of the two sen¥es should be uecepted in this connec- 
tion, a sister's son being a * sapinde’ in wither sense. Lt has, however, been 
held in the case of Umaid Bahadur v. Udai Chond (1. L. B., 6 Cale,, 110) that 
here also the word ‘«apinda’ has been used in the sense of * connection by 
particles of one body" as explained in the Acharakanda of the Mitécsbara, and 
not in the senre of connection by funeral oblations,’ and that, therefore, a 
sister's daughter's son is a bandhe wnd inherits as such, Similarly, a father’s 
maternn! grandfather’s great-grandson has been held to be a bondhm in 
Ananda Bibi v. Nowbit Lal (L. L. R. 0 Cale,, 315), So, also, a paternal grand- 
father’s sister’s grandson (Sethurama v, Pownammat, I. L. f., 12 Mod. 155); 0 
patornal grandfather’ « daughter's duughter’s son (Venkataghiri v, Chandra, 
I. L. R., 23 Mad. 123), and a mother’s maternal grand-father's son's daughter's 
son (Babu Lat vy. Nanku Ram, I. L. BR, 22 Cale., 339). 
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t Reported vi mb. 7 7. A., 15; T. b. R., 5 Cale., 776. P. C.] 1880. 
March, 17 


Their Lordships’ judgment was delivered hy— 


Sm Barnes Peacock.—This is an appeal from a decision 
J— of a Fall Bench of the High Court of Judicature at Calcutta. 
It was admitted by virtue of a special order of Her Majesty in 
Council, whereby the appellant bad leave to appeal in the form 

of a special case upon the following questions, vis. :-— 

Ist.—Whether, under the Hindu Law, as administered in 
the Bengal School, a widow who has once inherited the estate 
of a deceased husband, is liable to forfeit that estate by reason of 

¥  unechastity ; and, 
| 2ad.—Whether the forfeiture, if any, is barred by Act AXI 
of 1850. 

The appeal was wimitted on account of the importance of 
the questioas submitte! for determination, aud the great 
interest which the Hindu community take in it. 

>. The case came in the first instance upon special appeal 
before a Division Bench, consisting of Mr. Justice Bayley and 
Mr. Justices Dwarkanath Mitter, who were of opinion that the 
defendant had, by reason of unchastity, forfeited her right in 
her husband's property, but in consequence of a contrary ruling 
of the High Court, referred the two questions above mentioned 
q toa Full Beneh, with their remarks thereon. 

The Fall Bench consisted of the Chief Justice and nine 
other Judges, and the majority held that the widow, having 
once inherited the estate, did not forfeit it by reason of her 
subsequent unechastity. ‘Three of the Jadges, however, rvz., 
Mr. Justice Kemp, Mr. Justice Glover, and Mr. Justice Dwarka- 

fr nath Mitter, dissented from the opinion expressed by the 

majority of the Court. The case is fully reported in the 15 
Bengal Law Reports, p. 1. * 

The subject has been very elaborately discussed by the Chief 

, Justice and the other Judges of the Full Beneh, and it has also 

+ Present -—Sin Jawes W. Convice, Sin Bigxes Peacoonx, Stn Moxraccr 


E. Surrn, and Sink Ropear P, Conrtine 
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been fully argued ‘before their Lordships on behalf of the 
— The respondent did not appear. 


The opinion of Mr. Justice Dwarkanath Mitter, who was 
himself a learned and aceomplished Hindu lawyer, and those 
of the other two Judges who were in the minority, are entitled 
to very great weight, bnt, having considered and weighed all 
their arguments, their Lordships are unable to concur in the 
opinions which they expressed. 


The earliest ease in which the subject was fully discussed 
in the High Court, is the case of Srémati Mataugiut Deve v. 
Srimati Jaykali Devi,’ whieh was the cause of the 
reference. 


That case was originally tried before Mr. Justice Markby, 
who delivered a judgment in which he showed much researet 
and «reat knowledge of the subject. The case was appealed to 
the High Court, and heard before the then Chief Justice and 
Mr. Justice Maepherson, who affirmed the judgment of Mr, 
Justice Markby. 


Their Lordships will, in the ‘first instance, adverf to the 
judgments of the dissentient Judges, and in particalar to the 
opinion expressed by Mr. Justice Mitter, on referring 
the case, and to his judgment after the argument in the 
Full Bench. Rearoning from the general notions of the Hindu 
commentators, touching the frailty and ineapacity of women, 


and the necessity for their dependence upon, and control by, 


some male protector, and, from the origin and nature of a 
widow’s interest in the property which she takes in suceession 
to her husband, he arrived at the conclusion that she is, as he 
expresses it, “a trustee for the benelit of her husband’s soul ” 

that inasmuch as, by reason of unchastity subsequent to her 
husband’s death, she becomes ineapable of performing effec- 
tnally the religious services that are essential to his spiritual 
welfare, she ceases to be capable of performing her trast, and 
must, therefore, be taken to have broken the condition on which 
she holds the property, and to have incurred the forfeiture 
of her estate. It may ‘be remarked that the other two 
dissentient Judges differed from Mr. Justice Mitter’s view of. 


'5 B. L, R, 466, 
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the vature of a Hindu widow's estate, and therefore, from a 1880. 
good deal of the reasoning upon which his conclusion is founded. ————— Kolita 
But, however, that may be, their Lordships entirely coneur with 
the Chief Justice and the majority of the Judges io rejecting 
the somewhat fanciful analogy of trusteeship. 
Mr, Justice Glover’s judgment is founded upon the express 
: texts, and upon the ground that by reason of unchastity,a widow 
- becomes incapable of performing those religious ceremonies which 
are for the benefit of her husband's soul. He draws a distinction 
between a widow and a son, and says' :— 
“The theory of the Hindu Law of inheritance ts the capa- 
bility by the heir of performing certain religious ceremonies 
whieh do good to the soul of the departed, and he takes who can 
4 render most, service. The sons down to the third generation could 

do most, offer most oblations, and confer the greatest benefits 
therefore, they are first in the line of heirship. The wefow 
comes next, as being able lo confer considerable, though (eax benefits, 





v. 
Kerry Kolitany. 
⸗ 


aud it ts oudy because she is able to do this that she ia atlowed fo 
flake her husband's share. 


. “It would seem, therefore, to be a condition precedent to her 

taking that estate, that ehe should be in a position to perform 

the ceremonies, and offer the continual funeral oblations, which 

are to benefit her deceased husband in the other w orld ; and in 

this respect her position is very different from that of a son. 

The “son confers benefits upon his father from the mere fact of 

; being born capable of performing certain ceremonies. His birth 

delivers him from the hell called put ; and, — in after-life 

he offers the funeral oblations or not Ae sneceeds fo hes 

father's inheritance from the fact of being thle to offer then. 

With the widow it is not so; she can only perform ceremonies 

- and offer ovlations so loug as she continues chaste, and direc tly 

she becomes Rashes e: from that moment her right to offer the 
funeral cake ceases,” 


These reasons do not appear to be sufficient to support the 
learned Judge’s conclusion, that a widow forfeits her estate when 
she ceases to be able to perform the necessary religious cere- 
monies. It is almitted that she may by law hold the estate 
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without performing them, and that she may give,sell, or transfer 
the estate to another for her own life. Nor does there appear to 
be any sufficient reason for the distinction attempted to be drawn 
between a son or other heirs and a widow with reference to the 
forfeiture of the estate when the person who has sueceeded to 
it, has become incompetent to perform the duties which he or 
she ought to perform. The proprietary right of a son by in- 
heritance from his father is expressly ordained, because the 
wealth devolving upon sons, benefits the deceased (Daiyabhaga, 
Chap. XI, Sec. I, V. 38), and the right of succession of other 
heirs to the property is also founded on competence for offering 
oblations at obsequies (| Sth verse), see also verse 32. But a 
son, even if by the mere fact of his birth he delivers his father 
from the hell called pw, is, according to the Dayabhéga, ex- 
cluded for certain causes from inheritance in the same manner as 
other heirs (se the Dayabhaiga, Chap. V, paras. 4, 5, and 6); but 
if he once succeeds, the estate is not divested for anything less 
than deyradation, through causes which woull have excluded 
him if they had existed before succession arise after the estate 
has descended, This is admitted by Mr. Justice Mitter.' 


Their Lordships will proceed to consider the prineipal texts 
upon which the learned Judges who were in the minority founded 
their judgments. 


Mr. Justice Mitter, in bis judgment,? says — 

“ OF all the authorities above referred to, the Diyabhiga of 
Jimutabahana, the acknowledged founder of the Bengal School, 
is undoubtedly the highest ; and it is, therefore, to the Dayabhaga 
that I shall first direct my attention, I do not wish, however, 
to go over all the texts quoted and relied upon by the author 
of that treatise in discussing the widow’s right of succession, I 
will refer to two of those texts is only, —namely, the text of Vrihut- 
Menu, cited in V. 7, Section 1, Chap. XI of Mr. Colebrooke’s 
translation of the Dayabhaga ; and that of Catyayana, cited in 
V. 56 of the same section and chapter. These two verses are 
as follows :— 


‘(1) The widow of a childless man, keeping usullied her 


‘13 BL. R., 7. 
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husband's bed, and persevering in religious observances, shall 
| present: his funeral oblation and obtain his entire share.’ 
(2) Let the childless widow, keeping unsullied the bed of 
her lord, and abiding with her venerable protector, enjoy with 
moderation the property until her death. After her let the 
— heirs take it.’ ”” 
With regard to the former of the texts above cited, although 
the present participle is used, it clearly refers only to the con- 
2 - duet of the widow up to the time of her hasband’s death, and 
a? not to her conduct subsequently. If cannot mean up to the time 
‘of her presenting the funeral oblation; for notwithstanding the 
order of the words, the meanirg of the text is, that having obtain- 
ed the husband’s share, the pa/wi or widow should perform those 
ceremonies conducive to the spiritual benefit of her husband 
and herself, which can be accomplished by wealth, and which a 
female is competent to perform. See Viramitrodaya, Chap. ITT, 
part 1, s. 2,and the Smriti-Chandrika, Chap, XI, Sec. 1, verses 13, 
16 and 290. In this view the text would run thus,—* The widow 
of a childless man having kept ansullied her husband’s bed, and 
d persevered in religious observances, shall obtain his entire share, 
and present his funeral oblation.” 


-, 





Mr. Justice Glover points to the words “ persevering in reli- 
gious observances,” to prove that the whole text applies to a 
period subsequent to the husband’s death, and as referring to a 
‘continually abiding condition, because he assumes that a wife 
cannot perform religious observances during her husband’s life, 
‘and that therefore, those words must have relation to a period 
after her husband’s death. But the assumption does not appear 
to be correct, for in the Smiriti-Chandrika, Chap. XI, Sec. I, v. 
17, the meaning of the words, ‘‘-persevering in religious obser- 
yanees”’? are thus explained, “ practising religions ceremonies 
i ven during the lifetime of the husband, with the husbani’s 
permission,’ etc., whenee the inference is drawn, 10 verse 18, 
that a patni, to inherit her husband’s estate, must be a pious 
woman. And again in verse 12, a virtuous woman is “one that 
lives with her husband, associating with him in the performance 
of rites ordained by Sruati and Smriti, and observing fastings 
| and other religious ceremonies.” 
i The second of the texts relied upon is that of Catyayana., 
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It is important to see for what purpose the text was cited, 

and with that view to refer to the verses immediately preceding, \ 
those in which the text is cited, for there is nothing more hkely 2* 
to mislead than to read a sinwle paragraph from the Dayabliiga 
or Mitéeshara alone without studying the whole chapter, and in 
some cases; even, without studying several chapters of the same 
treatise. 

In Chap. XT, See. 1, the author of the Dayébhfiga, verse 54, 
sums up his argument in support of the widow’s right to suc- 
eced to the entire property of her husband, for which purpose 
he bad cited the text of Vrihut-Menu. He says :— 


“By the term ‘his share’ is understood the entire share apper- 
taining to her husband, not a part only” (the translator adds the 
words “ sufficient for her support).” 

And then in v. 55 he concludes :—* Therefore the interpreta- 
tion of the law is right as set forth by us,” r¢>., that “the widow’s 
night must be affirmed to extend to the whole estate” of her 
husband (v. 6), 


He then proceeds in v. 56 to deal with the mode of enjoy- 
ment, and to show that, notwithstanding a widow takes the 
entire estate, she is not entitled to make a gift, sale, or mort- 
cave of it, to the exclusion of her husband’s heirs. He says :— 


* But the wife must only enjoy her husband's estate after his 
demise; she is not entitled to make a gift, mortgage, or sale 
of it.” 

And then, in support of that proposition, he refers to the 
second text cited; and procceds :— . 

“Thus Cityayana says :-— Let the childless widow, preserving 
unsullied the bed of her lord, and abiding with her venerable 
protector, enjoy with moderation the property until her death. 
After her death \et the heirs take it.’” 


Mr. Justice Mitter, in his judgment, remarks at p. 41 of 13 
B. L. R., that the author of the Déyabhaga cited that text, not 
for the purpose for which he cited that of Vribut-Menu, piz., 
that of establishing a widow's right to succeed to the entire i" 
estate of her deceased husband, but for that of defining the : 
Hature and extent of the interest which devolves upon her, by 
virtue of that right. 








’ 











the bed of her lord.’ 


— ving,’ fe., continually preserving, which ts also the form used 


the bed of her 
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In his remarks, made on referring the case however, he 
reasons upon it as an isolated text, and says! :— 

“This passage shows clearly, not only that the widow’s right 
isa mere right of enjoyment, the word ‘en joyment’ being under- 
stood in the sense explained above, but that the exercise of 
that right is absolutely dependent on her ‘preserving unsullied 
The participle form of the word * preser- 


in the original (pd/ayduti) proves conclusively that the injune- 
tion is one in the nature of a permanently abiding condition, 
which the widow is bound at all times, and under all cireum- 
stances, to satisfy; and the right of enjoyment conferred upon 
her being expressly declared fo ¢e subject to such a coudition, 
every violation of it must necessarily involve a forfeiture of 
right.” 

Mr. Justice Glover also, at page 57, expresses a similar 
opinion, and he refers to the present participle “ preserving” as 
denoting continuance, and as referring to the time after the 
widow has taken the property originally, and, he adds besides, 
if the words “keeping unsullied ” refer only to past time, what 
is to be made of the other part, which he assumes to import a 
condition, cfz., “living with her venerable protector.” “‘ She 
cannot,” he says, “live with him until she is a widow, and 
while she lives with him she is to keep unsullied her husband’s 
bed.” It is by treating the words, “living with her venerable 
protector” as constituting a condition that he endeavours to 
add foree to his argument that the words, “keeping unsullied 
But that 
has been expressly held by 


lord,’ also express a condition. 
argument fails inasmuch as it 
the Privy Council, in the case of 

Hurrosoondery that the words 
venerable protector’’ do not create a con lition of f.rfeiture in 
case of her refusing to abide with him, Referring to that dec- 
sion, Mr. Justice Mitter says that it lends in an indirect way 


{vesenanth 


Bysak V. 


Dossee,” “abiding with her 


considerable support to his view, inasmuch as that particular case 
* 13 B. GU. K., 16. 
* 14 bi. ., na. 


* Vyavastha Durpaua by Shams Charan Sirear, p. V7, and (judgeuent «at 
Supreme Court), 2 Morley’s Digest, 1S; «.c,, Morton's Decisions, Ed. of [sal 


p. So. 
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wes decided «xpressly upon the ground that the widow had not 
changed her residence for uncbaste purposes. Their Lordships, 
however, are of opinion that the words, “abiding with her vener- 
able protector,” do not, under any circumstances, create a con- 


dition of a limitation of a widow’s right to enjoy the property 
of her husband to the period during which she abides with her 
protector. They agree with the Chief Justice in the opinion 
which he expressed at p. 82, that neither the words, “ preserving 
unsullied the bed of her lord,”’ nor the words, “and abiding with 
her venerable protector,” import conditions involving a forfei- 
ture of the widow's vested estate’ ; but even if the words were 


— more open to such a construction than they appear fo be, their 


Lordships are of opinion that what they have to consider is not 
so moch what inference can be drawn from the werds of 
Catyayana’s text taken by itself, as what are the conclusions 
which the author of the Diyabhiga has himself drawn from them. 
It is to that treatise that we must look for the authoritative ex- 
position of the law which governs Lower Bengal, whilst on the 


other hand nothing is more certain than that, in dealing with 


the same ancient texts, the Hindu commentators have often 
drawn opposite conclusions, Now how has Jimutabahana dealt 
with this particular text? It nas been seen for what purpose 
he’ cited it; but how does he comment on it in the rest of the 
section in which it oceurs? He ecomments on the words, 
“ venerable protector ” (v. 57); he defines who are mtended to 
take after the demise of the widow under the term “ the heirs” 
(verses 58 and 59); glances at her duty to lead an abstinent, if 
not an ascetic, life, and to avoid “ waste " (verses 60 and 61), 
and deals with her power of alienation, and the limitations upon 
it (verses 62, 63 and $4). But he nowhere says one word from 
which it can be inferred that, in his opinion, the text implied 
continued chastity as a condition for the duration of her estate, 
or that a breach of chastity subsequent to the death of her hus- 
band would operate as a forfeiture of her right. It can scarcely 
be supposed that a commentator so acute and careful as 
Jimutabahana, if he had drawn from the text of Catyayana the 
inference that a widow was to forfeit the estate if she should 
become unchaste after her husband's death, would not, have 
' 13 B. L. R., 82. 
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stated that inference clearly by saying, in v. 57, “ let her enjoy 
her husband’s estate during her life, or so long as she continues 
» chaste,” instead of using only the words “ during her life ” and 
x gut that ‘ when she dies” the daughters ‘and others are to 
* Kr “The xight tu receive maintenance is very different from a 
* — estate in property, and, thereföore, what is said as to 
He maintenance canuot be extended to the case of a widow’s state 
‘by succession, However, -the texts cited in regard to main- 
tenance show that when it was intended to point out that a 
* right was liable to resumption or forfeiture, clear and express 
words to that effect were used. Jimutabahana, in’ Chap. XI, 
‘See. 1, v. 48, of the Dfyabbaga, refers toa text of Narada, 
in which he says,—* “Let them allow a maintenance to his women 
for life, provided they keep unsullied the bed cf their lord. 
But if they behave otherwise, the brother may resume that 
allowance.” How different are those words from those used 
in the text of Catyayana. 
| ‘Mr. Justice Mitter, in order to get rid of the argument that 





. ‘a daughter becoming a sonless widow or unchaste after having 
succeeded to the estate of her father docs not forfeit the estate, 


argues that the texts to which he tefers are applicable toa 
danglter as well as toa widow, and he rv. fers tov. 31, See. 2, 
Chapter XI. of the Daiyabhiga so show that the text of Caitya- 
yana is applieable to ail women (see 13 B. L. R., pp. 45 and 
— 46, 48 and 49). 
It seems clear, however, that though an — daughter 
is exeluded from ‘inheriting her father’s estate or an unchaste 
mother that of her son, it is not by virtue of either of 
the alove-mentioned text of Vrilut-Menn or that of Citva- 
yana. Those texts have reference to the bed of the deceased 
‘ owner of the estate. The words “his funeral oblation,” and 
“his share” and the “ property,” have reference to the oblation. 
the shire, and the property of the lord or husband meutioned 
in the preceding parts of the texts, whose estate is to be 
inherited, and not to the husband or lord whose estate is not 
to be inherited, such asthe husband or lord of a dauehter or 
mother, as the case may he, of the deceased owner, who, in de- 


. Ri 


fault of a widow, may be next in siccession to inherit his estate. 
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Verse 3i, see. 2, Chap. XI, only extends,to other women 


the rule applicable to a wife, that a gift, sale or mortgage of 
the estate ix not to be made, and that after her death the heirs: 


of the deceased owner are to take, and not that part of the 
role which is included in the words “keeping unsullied the 
bed of her lord.” This is made clear by xs. 30, in which it ts 
said : — 

“Since it has been shown by atext cited (See. I, v. 56) 
that on the decease of the widow in whom the succession 
had vested, the legal heirs of the former owner who would 
revularly inherit his property if there were no widow in whom 
the succession vested, namely, the daughters and the rest, succeed 
to the wealth; therefore, the same rule (concerning the sneces- 
sion of the former possessor’s next heirs) is inferred @ /forfiort 
in the ease of the daughter and grandson (meaning a daughter's 


son) whose pretensions are inferior to the wife's.” 


Then comes s. 31, which is in the words following — 


“The word ‘wife’ in the text above quoted (sec. I, v. 56) ts 
employed with a general import and it implies that the rule 
(meaning the rule referred to in Chapter XI, Sec. [1], and para. 
30) must be understood as applicable generally to the case of a 
woman's succession by inheritance.” 


Their Lordships have dwelt at some length upon the two 
texts that have been considered, since it is upon them that the 
arguments of the dissentient Judges are mainty founded. For 
the reasons above stated, they are of opinion that these texts, 
neither expressly nor by necessary implications, affirm the 
doctrine that the estate of a widow, once vested, is liable to 
forfeiture by reason of unchastity subsequent to the death of 
her husband. 


The judgments of the High Covrt have so exhaustively 
reviewed the later authorities upon this question that their 
Lordships do not think it necessary to go through the same 
task. It ix sufficient to say that, in their opinion, those 
authorities, though in some degree conflicting, grea'ly prepon- 
derate in favour of the conclusion of the majority of the Judges 
of the High Court. 

In their Lordships’ view it has not been established that 


- 
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| * 
the estate of widow forms an exception to what appears to be 
the general rules of Hindu Law, that an estate once vested by 
succession or irheritance is not divested by any act which, 
before succession or incapacity. would have formed a eround 
7 for exelusion from inheritance, ' 
‘The general rule is stated in the Viramitrodaya, a book of 
ai authority in Southern India * (see 12 Moo. I, A. 466; and 
Mr. Colebrooke’s Preface to the Déyabhiga), and which 
may also, like the Mitdesharé, be referred to in Bengal in 
eases where the Dayabhiga is silent. It is there said, in para, 

3 of the chapter on Exclusion from Inheritance (Chap. V ITI), 

« among them however, an outeast (pufifa) and addicted os 

vice (wpa pritaki) ave excluded if they do not perform penance,” 
- and then in para. 4 the exclusion again of these takes place if 

their disqualification occur previously to partition (or sueces- 

. _ sion), but not if subsequently to partition (or succession), for 

there is no authority for the resumption of allotted shares. In 

para. 5 it is said that the masculine gender in the word “ out- 

) east,” ete., is not intended to be expressive of restriction, and 

" that the law of exelusion, based upon defects excludes the wife 
or the daughters, female heirs as well, 

Mr. Justice Jackson has ably pointed ont the great mischief, 
uncertainty, and confusion that might follow upon the affirmanee 
of the doctrine that a widow’s estate is forfeited for unchastity, 
particularly in the present constitution of Hindu society and 
the relaxation of so many of the precepts relating to Hindu 
widows. ‘lhe following consequences may also be pointed out. 

According to the Hindu Law, a widow who succeeds to the 
estate of her husband in default of male issue, whether she 








' This sentence which is above, in the printed copy of the judgment, 
should probaSly run thus : “ 9s not divested by any act or incapacity, which, 
before succession, would haye, ete " — I. L. BR. 5, Cale. 7S8. | 

* The following isin the judgment in Girdhari Lall Roy vo The Benga! 
Government, 12 Moco. I, A,, 466; 18 L. R, P. C., 52:—* Adhering to the 
principles which this Board lately Inid down in the ense of the Collector 


Lordships lave no doubt that the Viramitrodaya which by Mr. Colebrooke 
and others ta stated to be a treatise of high authority at Benares, is properbky 
receivable aa an expositor of what may have boen left donbtful by the Mitde. 
shard, and doclaratory of the Inw of the Benares School,”"—(1. L. BL, 5 Cale, 
785), 


mp 
“Madura v. Mootoo Ramalinga Sathupathy, 12 Moo I, A., 397 and 438, their 
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sneceeds by tnheritance or survivership—as to which see the 


Shivaguuga caxe '—does not take a mere life-estate in’ the By 
property. The whole estate is for the time vested in her 
absolutely for some purposes, though in some respects for only 

a qualified interest. Her estate is an anomalous one, and has 

been compared to that of a tenant in tail. It would perbaps 

be more correct to say that she holds an estate of inheritance to 4 
herself and the heirs of her husband.. But whatever her estate 

is, it is clear that, until the termination of it, it is impossible to 

say who are the persons who will be entitled to succeed as 

heirs to her husbaud.* The succession does not open to the 

heirs of the husband until the termination of the widow’s estate. 

Upon the termination of that estate, the property descends to 

those who would have been tiie heirs of the husband, if he had <a 
lived up to and died at the moment of her death.* 


If the widow's esta’e ceases upon her committing an act of, 
unchastity, the period of succession will be accelerated, and the 
tithe of the heirs of -her husband must accrue at that period. 
Suppose a husband dies leaving no male issue and no daughter, 
mother, or father, but leaving a chaste wife, a brother, a nephew, ⸗ 
the son of the surviving brother, and other nephews, son, of 
deceased brothers. The wife succeeds to the estate, and the 
surviving brother is her protector. (See Diyabhiga, Chap. XI, 
sec. 1, v. 57). If he survive the widow, he according to the 
Bengal School, will take the whole estate, as sole heir to his de- 
ceased brother, and the nephews will take no interest therein, for ‘ 
brothers’ sons are totally excluded by the existence cf a brother 
(Daiyabhiga, Chap. XJ, see. 1, v. 5, td., Chap. XI, sec. 6, verses 
land 2). The surviving brother may be advanced in years ; the 
widow may be young. ‘The probability may be that she will 
survive him. If her estate were to cease by reason of her 
unchastity, the benefit which he would derive from her fall 
would give him an interest in direct contlict with his moral 
duty of shielding her from temptation. But, further the widow 
has a right to sell or mortgage her own interest in the estate, or 
in case of “necessity to sell or mortgage the whole interest in it. 


s 





- ‘ § Moo. I, A,, G4; 2 Pandit P. C. 3,25, 
* 0 Moo, I. A., HO-+, 
* @ Moo, L. A., GOL. 
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(Diyabhaga, Chap. XI, see, 1, “v. 62.) If her estate ceases by an 

act of unchastity, the purchaser or mortgagee might be deprived 

of his estate, if the surviving brother of the husband should 

prove that the widow's estate had ceased in) consequence <f an 

act of unchastity committed by her prior to the sale or mortgage. 
' Again, if the surviving brother should die in the life-time 

of the widow, all the nephews would suceced as heirs of their 
deceased uncle ; but if the son of the surviving brother could 
ih _ prove that the widow's estate had ceased by reason of an act of 
ia unchastity committed in the life-time of his father, and that 
AY - consequently the estate had descended to his father in the 
 tife-time, be would be entitled to the whole estate as heir to his 
father, to the exclusion of the other nephews. Thus the period 
of descent to the reversionary heirs of the husband micht be 
accelerated by an act of unchastity committed by the widow ; 
the course of descent might be changed by her act, and persons 
become entitled to inherit as heirs of the husband, who, if the 
widow had remained chaste, would never kaive sacceeded to the 
estate ; and others who would otherwise have sueceeded would 
7 be deprived of the right to inherit. 











- In the case of Srémafi Matanginé Debi ve Srimati Jaykale 
Deli,’ the following remark was made by the then Chief 
Justice. He said :-— 


“In the case of Kalama Natehier vy. the Raja of Shivagnuga,? 
it was held that a decree in a suit brought by a Hindu 
- widow binds the heirs who claim in succession to her; but that 
ean only be in a snit brought by her so lone as she holds a 
widow's estate. It would cause infinite confusion if a decree 
mn a suit brought by a widow could be avoided, if it could be 
shewn that she had committed an act of unchastity before she 
commenced the suit. But if the rule contended for is correct, 
ß aud the estate which a widow takes by inheritance is merely 
an estate so long as she continues chaste, all the acts which a 
Hindu widow could do in reference to the estate might be 
avoided by raking up some act of unchastity against her. In- 
convenience would not be a eround for deciding a ease like 
J, the present, if the law were clear upon the subject ; but it is 
' 5 B.L. R., 466, at p. 490, 
* O Moo, I, A, G39; 2 Pandit, PC. J. 25 
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, an argument which may be fairly adduced when the authorities 
in favour of the opposite view are mersly the expressions of 
opinion by Hindu Law Officers, or by European or modern text- 
writers, however eminent, or even decisions of a Court of 
Justice, when they are in conflict with the decisions of other 
Courts of equal weight.” a 


Upon the whole, then, their Lordships, after careful consi- 
deration of this question, and of the authorities bearing upon 
it, have come to the conclusion that the decision of the majority 
of the Judges was the correct one, and it is important to remark 
that the High Court at Bombay, in the case of Purvaté v. 
Bhike,? and the High Court in the North-Western Provinces, 
in the case of Nehalo y. Kishew hal/,* have given judgments 
to the same effect as that of the Fall Bench at Calcutta in the 
present case. 


The widow has never been degraded or deprived of caste. 
If she had been, the ease might nave been different, subject 
to the question as to the construction of Act XXI of 1850; 
for upon degradation from caste, before that Act, a Hindu, 
whether male or female, was considered as dead by the Hindu 
Law, so much so that libations were directed to be offered to his 
manes as though he were naturally dead ; see Strange’s Hindu 
Law, pp. 160 and 261; Menu, Chap. XI, s. 155. His degra- 
dation caused an extinction of all his property, whether acquired 
by inheritance, succession, or in any other manner. (Daiyabhaéga, 
Chap. 1, paras. 31, 52 and 53). The opimion of Mr. Colebrooke 
in the Trichinopoly case is founded on the distinction between 
mere unchastity and degradation. 


It is unnecessary to determine what would have been the 
effect of Act XXI of 1850, if she had been degraded or deprived 
of her caste in consequence of her unchastity. 

Their Lordships, for the above reasons, will humbly advise 
Her Majesty to affirm the judgment of the High Court, 


A ppeat if ein inxserdt ° 


t 4 Bom. H.C. B., 25. 
2... BR. 2 AML, 150. 











SELECTION OF LEADING CASES, 
SRT BALUSU GURULINGASWAMI 
SRI BALUSU RAMALAKSHMAMMA,’ 
RADHA MOH UN 
HARDAT BIBI. 


[Report in JER, 22 Mad., 398; and I.L.R., 2t All., 460.) . 


* Their Lordships’ judgment was delivered by— ’ 

Lorp Honnovse.—The first of these two cases, which comes 
from Madras, was argued in February, 1598, but the judgment 
was postponed for the hearing of the second, which comes from 
Allahabad. ‘The reason was that each case raises a question of 
general importance on which different views have been taken by 
different High Courts, and it was agreed on all hands to be 
advantageous that the two litigations should be under cunsi- 
deration at the same time. The Allahabad appeal was argued 
in the month of July last, and their Lordships are now prepared 
to state their opinions on both cases. 

In the Madras ease, the plaintiff sued as one in the line of 
succession to the last owner of an estate who had died withont 
issue. The principal defendant was a boy who had been adopt- 
ed by the last owner's widow with the consent of the family 
quétis ov sapindas, The plaintiff claimed a declaration that the 
adoption was invalid. His main ground was that the adopted 


boy was the only son of his father. The defendants showed 


that the natural father of the boy authorized his widow to give 
him in adoption in the way which was actually effected between 
the two widows, and that the plaintiff himself in his character 
of sapinda was a party to the transaction. In addition to 
asserting the legal validity of the adoption, they pleaded that 
the plaintiff was estopped by his concurrence in it. 

The District Judge gave no opinion on the point of estoppel. 
He found that the law in Madras was settled, and he gave 
judgment in ‘the following terms :— 

“The case illustrates how the people of this Presidency have 

' Present at the hearing of the appeal from Madras :—Lorps Honnotse, 
MackacurTes, and Sim Ricwany Coven, 


* Present at the hearing of the appeal fram the North-Westera Provinces, 
decided in the some judgment with the above: Lonos Hrascuein, WATSON, 
Honwouse and Macnactres, ond Sie Licnarn Coven, 
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settled down under the law as enunciated by the Madras High 
Conrt so long age as 1862," and re-affirmed in 1887,” and it 
is impossible to say how many adoptions of only sons may have 


been made during the last thirty years on the faith of such 


enunciation of the law, and what innumerable rights might be 
disturbed by any contrary decision after such a lapse of time.”’ 


ae The case was heard on appeal before the late Judge, Sir T. 


— 


—— 


NMattasami Ayyar and Mr. Justice Shephard, who affirmed the 


‘decree below. The learned Judges did not express any original 
opinion of their own on the main question. They thought 


that there was no estoppel, becanse at the date of the adoption, 
nobody thought of its being illegal. As to its legal validity, 
they found that all the Madras decisions had been in its favour 


‘and that the Madras Courts were right in following an unbroken 


current of authority in that Presidency, notwithstanding 
differences of view in other Courts. 


At this Bar two points have been taken: jirst, that the gift 
or reeeption of an only son in adoption is invalid in law ; and 
secondly, that, if not invalid, when the boy is received by the 
adoptive father or given by the natural father, it is so improper 
that, in the absence of express authority given by a husband, 
his widow has no power to effect: it: 

In the Allahabad appeal, it is not necessary to make any 
statement of facts because the decree appealed from depends 
entirely on the answer given to a question referred by a Divi- 
sion Bench of the High Court to a Full Bench. That question 


is as follows :— 


“The adoption of an only son having taken place in fact, ts 
such adoption null and yoid under the Hindu Law?" That 
abstract question is the only one raised in the case lodged by 
the appellant and the only one argued at this Bar. The High 
Court answered it in the negative. Mr. Arathoon has contend- 
ed in a learned argument that it ought to be answered in the 


affirmative. 


As regards the second question raised in the Madras case, 
which is peculiar to that case, their Lordships feel no difficulty. 


— Chinne Gaundan v. Kumare Goundan, 1 M, WC. M 54 
* Nerayanasami ve. Kuppusam:, 1. Ll. R., 11 Mad,, 45, 
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The only authority for the argument of the appellants is the 
opinion of the late Sir Michael Westropp, delivered in the case 
of Lakshmappa v. Rameara,' which was decided in the High 
Court of Bombay in the year 1875. That learned Judge beld 
that, assuming that a man’s only son may be given in adoption 
by himself, yet if he has not expressly given to his widow an 
authority to make such a gift, it eannot be implied by -law. 
Now the authority of a widow to give or take in adoption differs 
in different Schools of Hindu Law. Their Lordships are not 
re-trying this Bombay decision. In Madras it is established, as 
the learned Judge, Muttusami Ayyar shows that, unless there 
is some express prohibition by the husband, the wife's power, at 
least with concurrence of sapindas in cases where that is 
required, is co-extensive with that of the husband. That is 
certainly the simplest rule, and it seems to their Lordships 
most consistent with principle. The distinetion taken by 
Westropp, C. J., appears to have been quite novel, and also at 
variance with a decision by his predecessor, Sir Matthew Sausse. 
There may be some peculiarity in the School of Law which 
prevails in Pombay to support it, though it has not been 
brought to their Lordships’ notice; but if there is any such, it 
does not apply to these parties in Madras. On this point, 
therefore, their Lordships agree with the learned Judges below. 


What remains to them is the difficult task of deciding the 
more general question which is common to both the appeals. 
The difficulty which first meets the eye is the variety of judicial 
opinions and of opiniows in treatises, which, during the last 
quarter of a century, have been gathering into definite opposite 
channels in the different areas of jurisdiction. There are also 
other difficulties beyond. Many of the judicial decisions relied 
upon are embodied in imperfect reports or in mere notes of 
points. The question is complicated by the use of different 
modes of adoption not always clearly specified, and by the 
intrasion of special, local or tribal customs. And the original 
authorities, on which all the conflicting opinions alike are based, 
are written in Sanskrit, which for many centuries has been a 
dead language known ouly toa few learned people, which hardly 
any of those who have been called to judgment have understood, 

( (1875) 12 Bom. H.C. R. 364. 
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th . translations of which are more or less disputed, and of 
a ab it is averred, probably with trath, that its exact phases 
— cannot be caught except by those who have studicd 
closely and as a- whole the language and the works of the 
particular: writer under consideration. Their Lordships have, 
hi ove ever, one alvantage over their predecessors in these 
aoe — aui ries. The wreater attention paid of late years to the 
ra a ste * of Sanskrit, has brought with it more translations of the 
sacred Hindu hooks, and closer examinations of texts previously 
Be translated. Aud in the Allababad case expecially, the ap; ellant’s 
—* side was argued j in the High Court by Mr. Banerjee, who is stated 
oy the Court to be familiar with Sanskrit, and it is the subject 
a very elaborate judgment by Mr. Justice Knox who isa 
"student of Sanskrit and, as he tells us, has paid special atten- 
tion to the books of Manu and Vasishtha. Perbaps the most 
f convenient vourse will be to set out the more important texts 

* whieh have been brought into discussion, then to see how they 
have been treated by recent commentators and by judicial 
decisions, stating finally the conclusions to whieh their Lordships 
t. ave, with these aids, been brought. 
‘The most revered of all the Risdis or sages is Manu, who, 
b though he says nothing specific on the point now in issue, is 
trred to as favouring one side or tke other. The passages 
are as follows. They are in Chapter IX. 

















a «© By. the eldest son, as soon as born, a man becomes the 
father of male issue, and discharges his debt to his pifrix or 
. | progenitors. ‘That son alone, by whose birth he discharwes his 
a debt to. his fore-fathers and through whom he attains immorta- 
| lity, was J s begotten from a sense of duty.” He adds sentences 

. — atin the — privileges ot cakes of che first-born, and 









* J— a son a man oblains victory over all —— by a sou's 


poe 








es the region of Brahma.’’— Verse 137. 


“ Since the son delivers the father from the rezion called 
put, he Was therefore called putra by Bralma himself.’— 
Verse 138. | 


“Whom the mother or the father give, with ‘water,’ a son, 


— 
on he attains immortality. Then by the son of that sou he 
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in distress, similar, endowed with affection he is to be deemed 
a datirimea, one brought forth.””—Verse 168, 


In the three last quotations, their Lordships have followed 
the words of Mr. Justice Knox, who says that he has attempted 
to follow the text, word by word, without interpolating or 
taking away any particle, aud that on that account his style is 
rough. (See Reeord and Golap Chandra Sarkar’s “ Treatise 
on Adoption,” p. 282.) 

Near to Manu, in point of antiquity and of authority, comes 
Vasishtha, around whose utterance on the point in issue, the 
greater part of subsequent comments has clustered. His 
writings have been translated by Dr. Buhler and published in 
the work entitled “Sacred Books of the East,” Volume XIV, 
which has been edited by Professor Max Miiller. The passage 
in that translation is as follows, Chapter XV, page 75 :— 

(1) Man formed of uterine blood and virile seed proceeds 
from his mother and his father (as an effect) from its cause.” 

(2) (Therefore) the father and the mother have power to 
give, to sell, and to abandon their (sen).”’ 

“(3) But let him not give or receive (in adoption) an only 
son.” 

“(4) For he (must remain) to coutinue the line of ances- 
tors.”’ 

—*(5) Let a woman neither give nor receive a son except 
with her husband's permission.” 

On the reeornd, Mr. Justice Knox gives his own translation 
which does not appear to differ substantially, though it does 
slightly in form, from that of Dr. Biihler. o 

Another ancient sage is Saunaka, of whom a text is quoted 
in the Dattaka-Mimansa of Nanda Pandita as follows :— 

Section IV, Paragraph 1:—“In reply to the question as to 
the qualification of the person to be affiliated, Saunaka, 
declares :—‘ By no man having an only son (ef putra) is the 
gift. of a son, to-be ever male; by a man having several sons 
(bah putra), such a gift is to be made, on account of difficulty 
(prayatnatas). 

Next in time is Yajnavalkya,whose writings, with comments 
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y_Vijoanensar constitute the Mitaeshara, a work of very 
1 authority allover India. The material passages are as 
oll ows in Mr. Colebrooke’s translation, Chapter T, Section 
, * xi — 
Para. 9. So Manu declares :—* He is called a son given 
(a (dattr mit) whom his father or mother affectionately wives as a 
si on being alike [by class] and in a time of distress, confirming 
apron te gift with water. ay” 
— ra. 10. * By specifying Gil robe: it is intimated that the son 
ah ou] | not be iven unless there be distress. This prohibition 
. reg ds. the giver (not the taker]}.” 
—* * ra. 11. “So an only son must be given [nor accepted ). 
For Vasishtha ordains ‘ Let no man give or aceept an only son.’ 
ie 12. “Nor, though a numerons progeny exist, shou'd 
PP ee: an eldest son be given, for he chiefly fulfils the office of a son, 
om js shown by the following text :—‘ !"y the eldest son as soon 
as born a man becomes the father of male issue.’ ” 
* The above-mentioned writings are all classed among the 
a Swritis, which are held by orthodox Hindus to have emanated 
aby from the Deity, and to have been recorded, not like the Sruti 
in the very words uttered by that Being, but still in the langu- 
age of inspired men. They contain precepts whose authority is 
_ beyond dispute, but whose meaning is open to various interpreta- 
| tions and has been, and is, the subject of much dispute, which 
ca — be determined by ordinary process of reason. The 
- Dattaka-Mimansa stands on a different footing. It is not older 
an the 17th century A.D., and does not claim any but 
Batman origin. Indeed its translator, Mr. Sutherland, says 
Se it is “as its name denotes, an argumentative treatise, or 
, — sition, on the subject of adoption ; and though, from the 
= — extravagant affectation of logic, the work is always 
ious, and his arguments often weak and superfluous, and 
—88 the style is frequently obscure, and not unrarely inae— 




















— attention to the subject, and seems not unworthy of the celebrity 
whieh it has attained.”’' Moreover it was written durine 
Mahomedan rule and cannot be the work of a lawgiver or Judge. 
f The date of the Dattaka-Chandrika is not certain, but it is at all 





' Preface to the Dattak Mimansa, Madras Reprint, LS7e, 
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events very much later than the Smritis, and it stands only on the 


footing of a work by « learned man. Messrs. West and Biibler, 
in their valuable work.on Hindu Law, 3rd Edition, page 1), 
speak thus — 7The Dattaka-Mimansa and the Dettaka- 
Chandrika, the latter less than the former, are supplementary 
authorities on the law of adoption. Their opinions, however, 
are not considered of so great importance but that they may 
be set aside on general gronnds, in case they are opposed to 
the doctrines of the Vyavahara Mayukha or of the Dharma- 
sindhn and Nirnayasindhu.’ This is spoken with special 
reference to Bombay or Western India. But both works have: 
had a high place in the estimation of Hindu lawyers in all 
parts of India, and having had the advantage of being translated 
into English at a comparatively early period, have inereased 
their authority during the British rale. Their Lordships 
cannot concur with Mr, Justice Knox in saying that their 
authority is Open to examination, explanation, criticism, adop- 
tion or rejection like any scientific treatises on European 
jorispradence. Such treatment would not allow for the effect, 
which long acceptance of written opinions has upon social 
eustoms, and it would probably disturb reeomnised Jaw and 
settled arrangements. But so far as saving that eantion is 
required in accepting their glosses where they deviate from 
or add to the Smritis, their Lordships are prepared to concur 
with the learned Judge. 


The passages in the Dattaka-Mimansa are as follows — 
They are contained in See, IV. Pura. | is that which gives the 
saying “f Saunaka already quoted. Para. 2—‘ He, who has 
ene son only, is efu-pefra, or one having an only son: by such 
a one, the gift of that son must not be made; for a text of 
Vasishtha declares ‘an only son let no man give, ete.’”’ Para, 
j.—The writer comments on the word “ever” as used by 
Saunaka thos: “In a time of ealamitr. accordingly, Narada 


says — a deposit, a son, and a wife, the whole estate of a man” 


who has issue living, the sages have declured unalienable, even 
by a man oppressed by grievous calamities: although the 
property be solely that of the man himself.’ This text aleo 
regards an only son; for it is declaratory of the same import > 
as the texts of Saunaka and Vasishtha,”” Para. 5.—The writer 


y 
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comments on Saunaka’s words “by no man having an only 
son ” thus —“ From this prohibition the gift by one having two 

sons being inferrible, this part of the text (’ By one having 
several sons, ete.’) is subjoined, to prohibit the same by one 
having two sons also.” 

The Dattaka-Chandrika (Sec, 1, Para. 27) only repeats 
Vasishtha's saying, and couples it with the obligation to adopt 
a brother’s son if there is one. 

Their Lordships do not propose to spend much time in a 


close examination of the recent commentators. They have 


been very carefully sifted in the Indian Courts, and naturally 
so, seeing what was the paucity and obscurity of judicial 
authority until within the last thirty years or so. The prin- 
cipal effect which they have on the mind is to show the] great 
variety and uneertainty of opinion on the question now in 
issue. The earliest of those referred to is Jagannatha, a 
learned Hindu lawyer employed by Sir W. Jones to compile 
a Digest. He thonght that the prohibition in the Smritis ts 
only moral and not legal. That also is the opinion of the two 
latest writers, both deeply versed in the Sanskrit language, 
Mr. Mandlik who appears to have translated the texts of 
Saunaka, and Mr, Golap Chandra Sarkar, who has written a 
treatise on adoption. Sir Thomas Strange, writing in the year 
1830, expresses an opinion in the body of his treatise, that 
the prohibition is monitory only, Vol. I, p. $7. On the other 
hand, the weighty opinions of Mr. Colebrooke, Sir Francis 
Macnaghten and Mr. Sutherland are thrown into the scale; 
and that of Mr. Jfhstice Strange is also cited to the same effect, 
and is supposed by some to express the latest opinions of his 


father, Sir Thomas Strange. But it may be observed that 


Sir Francois Macnachten and Mr. Justice Strange found their 
opinions on the wickedness of the act in question, and that the 
adoption of an eldest son is placed by Mr. Justice Stranve 
on precisely the same footing as that of an only son, and 
is ranked by Sic F. Macnaghten as a heinous crime, though not 
so ‘heinous as the adoption of an only son. ‘Their Lordships 
think that the authority of recent text-writers must not be 


stated more favourably to the present appellants than is stated 





in the book of Messrs. West and Bihler. Expressing no opinion 
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of their own, those learned writers say at page 908 :-—* If he 
have but one son, the gift of that one is everywhere reprobated 
as a grave spiritual crime. By most the gift is thought invalid,” 
Their Lordships turn now to the more solid eround of judicial 
decision. 


In Madras, the course of decision has been very simple. In 
1862 the High Court decided that the adoption of an only son, 
however sinful, was valid in law. It has been shown by Mr. 
Mayne that a previous decision then relied on was misappre- 
hended by the learned Judges. But that was not the sole ground 
of their decision ; they also reliéd on learned opinions and they 
agreed with those epinions, And the same High Court has 
since that time had the same question bronght before it more 
than once; three times, it is stated in one of the judgments 
below. There has been no ftlietuation in their decisions, It 
must be taken that the law in Madras has ever sinee*been 
settled in favour of the present respondents. , 


In Allahabad also the condition of jndicial decisions is simple. 
In 1879 the question was brought before a Fall Bench of the 
High Court consisting of Sir Robert Stuart and) Sir. Charles 
Tarner, who were English Barristers and three eminent Civilians, 
Justices Pearson, Spankie and Oldfield. The Court decided. 
in favonr of the adoption, Sir C. Turner dissenting. In the 
year 1589, some doubts were expressed on the point by Justices 
Straight and Mahmood, and that cireumstance, coupled with 
the delivery of adverse opinions by the High;Conrts of Calentta 
and Bombay, led to the rather unusual conrge of referring the 
same question to a Full Beneh, of which Mr. Justice Mahmood 
was one. ‘The result has been an unanimous decision ¥ supported 
by judgments of the Chief Justice and Mr. Justice Knox! which 
are remarkable for research and fulness of ;treatment. 


In Bengal there has been more fluctuation of opinion. The 
law was quite,unsettled in the year 1868. It would be of little 
use now to examine the earlier decisions in the Sudder Dewany 
Adawlut and the Supreme Court. That has been done with 
great care by Sir William Markby in a case about to be men- 
tioned. The first ease which raised the exact question in the 
High Court, was heard in the year 1868 before Justices 
Dwarkanath Mitter and Lonis Jackson. The judgment was 
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livered by Mr. Justice Mitter. After quoting passages from 
e two above-mentioned | Dattaka treatises, the learned Judge 
lays | the law down thus : : “The institution of adoption, as it 
exists: among the Hindus, is essentially a religious institution. 
Ito riginated chiefly, if not wholly, from motives of religion ; 
and ‘an act of adoption is to all intents and purposes a Rieti 
act, but one of such a nature that its religious and temporal 
aspects are wholly inseparable. ‘ By a man destitute of male 
issue only,’ says Manu, ‘ must the substitute for a son of some 
one description always be anxiously adopted, for the sake of the 
funeral cake, water, and solemn rites.’ 1 It is clear, therefore 
that the subject of adoption is inseparable from the Hindu 
religion itself, and all distinction between religious and legal 
injunctions must be necessarily inapplicable to it—Aoyu 
Upendra Lal Roy v. Srimatt Rawe Prasannamoys. * 

There is no doubt that this judgment has exereised very 
great influence on the controversy ; and, indeed, if the learned 
Judge’s fundamental position were sound, there could be no 
controversy at all. . Let us assume for this purpose, though it 
is matter of grave dispute, that the learned Judge is right in 
saving that adoptions originated in motives of religion and 
notin the ordinary human desire for perpetuation of family 
properties and names. Still the question is whether certain 
preeepts have a legal or only a religious bearing. What js there 
in the subject matter of adoption which makes it clear that al! 
precepts relating to it must bear a legal character ? The learned 
: Judge does not discuss that question. He begs it, merely 
stating that his own inference clearly follows from Manu’s text. 
Their Lordships think that the doctrine propounded by him 
is equally opposed to a reasonable construction of the books, 
apart from decision, and to decided eases. Indeed to show how 
far the doctrine is from being universally applicable, it would 
not _be necessary to go further than the passage which the 
learned Judge himself cites from Manu, though, of course, 
differences may be suggested between prohibitory and mandatory 
% pasa Manu prescribes adoption on the score of religion. 
ing to Mr. Justice Mitter this is necessarily a legal 

injunction, yet nothing is clearer than that there is no lecal 


* Dattaka Chandrika, Sec. I, Cl. 3 
* (1808) 1 B. L. R,, 221. 
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compulsion upon a Hindu to adopt a son, however irreligious it. 
may be in him not to do it. There is not even any legal 


compulsion on his widow to do it, when he is dead and cannot: 


have a natural son. But the principle laid down is so important,.. 


goes so deep down to the root of these questions, and has 


exercised such influence, that their Lordships think it necessary. 


to discuss it at length, for which this will be a convenient place. 
Their Lordships had occasion in a late case to dwell upon the 


mixture of morality, religion and law in the Smritis, Rao Bal- 


want Sing vy. Rani Kishori,' They had to decide whether a— 


prohibition on alienation of property away from a man’s family, 
certainly based on religious groufhds, had a purely religious or 
also a legal bearing. They then said :-—— All these old text-books 
and commentaries are apt to mingle religious and moral consi- 
derations, not being positive laws, with rules intended for positive 
laws. In the preface to his valuable work on Hindu Law, Sir 


William Macnaghten says,? ‘ it by no means follows that 


because an act has been prohibited, it should, therefore, be 
considered as illegal. The distinction between the rinendinm 
juris and the vineuwlwm pudoris is not always discern- 
ible.’ They now add that the further study of the subject 
necessary for the decision of these appeals, has still more im- 
pressed them with the necessity of great caution in interpreting 
books of,mixed religion, morality and law, lest forcign lawyers 
accustomed to treat as law what they find in authoritative books, 
and to administer a fixed legal system, should too hastily take 
for strict law precepts which are meant to appeal to the moral 
sense, and should thos fetter individual judgments in private 
affairs, should introduce restrictions into Hindu society, and 
impart to it an inflexible rigidity, never contemplated by the 
original law-givers. 

The late extension of the study of Sanskrit has apparently 
restilted not in weakening but in strengthening the cited opinion 
of Sir William Macnaghten. Of course, their Lordships do not 
presume to from any opinion on questions of Sanskrit grammar, 
but they observe that Mr. Golap Chandra, who is frequently 


* (1898) L. R., 25 LA., 54, at p, 69. 


* "Principles aud Preeedents of Hinda Law,’ Vol., I, Preliminary Re- 


— p. Fi. 
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referred to in the judgments below, contends as a matter of 
Grammar, that words (¢.g., those of Saunaka) which have been 
translated in the imperative form of command should take that 
of recommendation. Mr. Mandlik insists on the same view, and 
Mr. Justice Knox says that he originally took a contrary view, 
ty but has been brought round by the anthority of Mandlik and 
1 another : Sanskrit scholar, Mr. Whitney. 


- Let us see now how Mr. Justice Mitter’s principle accords 
ina actual decisions. The controversy respecting eldest sons, 
f whether or not they can be given in adoption, has a strong 
i bearing on the present question. Mann attaches the highest 
ry importance to the character of an eldest son. The relevant 
n ‘passages from his Institutes have been quoted above. 

_ No specific prohibition is contained in these passages, but the 
reasonable inference from them is given in the Mitékshara in 
4 Ch. L See. XT, para: 12, which has been already quoted. This 

express prohibition has been taken by some to be a legal rule, 
and has been enforced by modern writers of weight, as before 
_ stated, and in legal decisions. It would certainly fall within 





Mr. Justice Mitter’s principle. But it is quite abandoned all - 


~ over India as their Lordships understand ; and the’ prohibition 
is held to be a matter for religious consideration only. It was 
the subject of careful examination and express decision by 
Justices Markby and Romesh Chandra Mitter in the tase of 
Janokee Debea v. Gopaul Acharjea.' 


f Again, it is laid down that the giver of a son ought to have 
rare than two sons. The text of Saunaka quoted above says 
that the gift is to be made by one having several sons (4ah 
putra). The Dattaka-Mimansa, Sec. 1V, cl. 8, lays it down 
that the Sanskrit word signifies more than two, and that 
. Saunaka’s precept was introduced for the express purpose of 
vo cota aid the inference that a man with two sons micht sive 
one in adoption. The Dattaka-Chandrika, Sec. I, cl. 29 and 
30, declares the same law. The precepts are precise, and yet 
their Lordships cannot find that anybody asserts them to be 

Ks law i in any but the religious sense. 


° ——e vs 


Another precept is that a Hindu, wishing to adopt a son, 


* (1877) L. L R., 2 Cale., 365. 
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should adopt the son of his whole brother in preference to any 


other person. That question came before this Board in the year 
1875 in a case in which the Subordinate Judge had held the 


adoption to be invalid for violation of this precept, and the High 


Court were of a contrary opinion. This Board held that the 
terms of the precept were contained in both the Dattaka- 


Mimansa and the Dattaka-Chandrika, and they are founded on 
the Mitikshara. Nevertheless they held that it is not a pre- 


cept of law. They referred to the opimions of English text- 
writers to support them. No decision in point was cited, and 


probably there is none in the books. 


One of the conditions for adoption laid down by Manu in 
the passage first quoted from him is that there must be distress. 
This 1s emphasised in the Mitaksharai, Chap. I, See, 11. para. 
10; “The son shall not be given unless there be distress,” which 


appears to mean that the giver must be in distress. “This » 
prohibition,” it continues, “ regards the giver,’ and then oecur 
the words “‘ not the taker,” apparently interpolated by the. 
learned Benares lady who wrote under the name of Balam: 


Bhatta. The Dattaka-Mimansa, See. IV, el. 20, says, “no 
distress existmg, the giver commits a sin on account of the 
prohibition.” If then the giver commits a sin, the taker who 
enables him to do it eannot be free from sin; and if the com- 
mission of a sin makes the transaction void in law, there can 
be no gift and consequently no adoption, And yet nobody 
contends for the legal force of this prohibition. It does not 
appear that in cases of adoption any inquiry is ever made about 
the distress of the natural father, 

It.is clear that the principle, laid down eo confidently by 
Mr. Justice Mitter as paramount in cases of adoption, ix 
repeatedly repudiated in practice ; and in the Bengal case next 
to be cited, the learned Judges, while following the conclusion of 
their predecessors, dissociated themselves from the fundamental 
reason assigned for it. ’ 

Moreover this sweeping doctrine of Mr. Justice Mitter is 
not consistent with the prevalence of exceptional customs or 
other interferences with law. ‘The extent to which the Smritis 
admit of special customs has not been argued in these cases 
and their Lordships cannot easily form any judicial opinion 
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about it. But in a discussion about the sources of Hindu Law 189%). 
by Dr. Jolly published in 1883 (see page 35), that learned sri Balosu Garu- 
Sanskrit scholar states grounds for holding that customs are ——— 
ea’: 4 — en haf . , ' ‘Sri Balasu Rama- 
only recognized by ape Smritis when they do not contravene -S¥t Bitnen Bem 
Divine laws. ani 
hain has impressed upon their Lordships more than —— — 
= once uring: this argument that the texts he relies on are beld Hurilai: Bibi. 


*toemanate from the Divine Power. If then that Power has 
8 said that certain modes of adoption shall be null and void, how 





‘ean any human practices lawfully limit its operation? And yet 
the validity of local or- tribal customs to adopt only sons is 
asserted by every jurist. In the Punjab such a custom is 
rezeived as the general law of that large area, and it governs 
the relations of the eight millions or so of the Hindus (Jats, 
Brahmans, Rajputs and others) who live there: and that, 
though the sources of-their law are the same Smritis which are 
followed in other parts of India, The inference is that among 
numerous Hindu communities, the prohibition of the Smritis 
7 on this point has not been received as invalidating the 
transaction. . 

Again, if the religions and legal injunctions were co-exten- 
sive, it would place both Courts of justice and legislatures in 
a very delicate position when dealing with such matters. Sup- 
pose that in this Madras case, the Court had upheld the plea 
of estoppel; it would have set up a judicial rule to bar the 
— working ofa Divine law. Suppose that the statutory six years 
: had elapsed and that the suit had been barred by time; then 

the Legislature would be interfering to bar the working of a 
| Divine Inw. In each case a separation would have been made 
eh | between those religious and temporal aspects which Mitter, 
J., declares to be wholly inseparable. Yet the British rulers 
of India have in few things been more careful than in avoiding 
interference with the religious tenets of the Indian peoples. 
They provide for the peace and stability of families by imposing 
limits on attempts to disturb the possession of property and 
F the personal legal sfafns of individuals. With the religious 
8 side of such matters they do not pretend to interfere. But 
the position is altered if the validity of temporal arrangements 
on whieh temporal Courts are asked to decide is to be made 
subordinate to inquiries into religious beliefs. 
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No system of law makes the province of legal obligation co- 
extensive with that of religious or moral obligation. A man 
may, in his conduct or in the disposition of his property 
disregard the plainest dictates of duty. He may prefer an 
unworthy stranger to those who have the strongest natural 
elaims upon him. He may be ungrateful, selfish, cruel, 
treacherous to those who have confided in him and whose 
affections for him have ruined them. And yet he may be 
within his legal rights. The Hindu sages, doubtless, saw this 
distinction as clearly as we do, and the precepts they have 
siven for the guidance of life must be construed with reference 
to it. Ifa transaction is declared to be null and void in law, 
whether on a religious ground or another, it is so; and if its 
nullity is a necessary implication from a condemnation of it, the 
law must be so declared. But the mere fact that a transaction 
is condemned in books like the Smritis*does not necessarily 
prove it to be void. It raises the question what kind of con- 
demnation is meant. 

It is true that the learned Judges, Mitter and Jackson, refer 
to the texts of the Duttaka-Mimansa and Chandrika. But 
according to the paramount principle laid down by them, those 
texts could only be read in one way. That principle is in fact 
the sole ground of the decision, and as it cannot be admitted, 
the decision is deprived of weight. 


The next case in Bengal was decided in the year 1878 by 
Chief Justice Garth and Mr. Justice Markby Wanict Chunder 
Dutt vy. Bhuggobutty Dossee.' In delivering judgment, Sir 
W. Markby reviews with great care and discrimination the 
then existing authorities, judicial and non-judicial, and he shows 
that only in four case, had the point been brought before the 
highest Courts of appeal in India. There had been no decision 
at that time in Allahabad. The Madras High Court supported 
the adoption: so apparently did the Bombay High Coypt, for 
the judgment of Chief Justice Westropp, which threw doubt 
upon the point, though delivered in 1875, was not reported as 
early as 1878. The learned Judge states the ground of his 
decision thus : “ It appears to me, therefore, that the vast prepon- 
derance of authority, if not the entire authority in Bengal, 


’ * (1878) 1. L. BR. 3 Cale. 443, at pp. 400, 461. 
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is against the validity of the adoption of an only son; and if 
we were to hold the adoption of the plaintiff in this case to be 
valid, it would be necessary to over-rule both the carefully con- 
sidered decision of Jackson and Dwarkanath Mitter, J.J., and 
the equally careful decision of four Judges of the Sudder 
Court. This of course could only be done by a Full Bench. 
Nog But we could only refer the case toa Full Bench if there is a 
conflict of authority, or if we ourselves differ from these 
decisions. Having gone through all the cases with a great care, 
~ I do not think it ean be said that there is any such conflict 
of authority in Bengal as to justify us in referring the case to a 
Full Bench on that ground; and I am not prepared to refer the 
ease to a Full Bench upon the ground, that I myself think the 
adoption of an only son valid. On the contrary, on the best. con- 
sideration, I have been able to give to the authorities, 1 think 
such an adoption ought, in Bengal, to be held to be invalid, 
wherever the effect of holding such adoption to be valid would 
be to extinguish the lineage of the natural father, and so to 
deprive the ancestors of the adopted son of the means of 
salvation.” 

This is a very instructive judgment and entitled on all 
grounds to great respect ; and it is with great respect that their 
Lordships; being obliged to differ either from it or from other 
High Courts, proceed to note some points which detract from 
its weight. As to the vast preponderance of authority in 
Bengal, there were only two decided cases. One was before the 
Sudder Dewany Adawlut and is Nundram vy. Kashee Pande.' 
The report does not show any examination of the question by 
the learned Judges themselves. Their decision appears to rest 
wholly upon the opinion of Pandifs, who in their turn content 
themselves with a simple citation of texts. ‘The other decision 
rests entirely on a principle which is untenable, as Sir W. 
Markby himself showed the year before, in Junokee Dehea vy. 
Gopanl Acharjea.* Moreover the Court in 1878 hardly 
addressed itself to the question why the injunctions relating to 
the only son are imperative and lezal while those which relate 
to the eldest son are only monitory or religious. In 1877, 
Sir W. Markby says that while the latter prohibition js only 

' (1823) 9.8. D. A,, 232. * (1877) L. GL. BR., 2 Cale., 365 
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monitory, the former is clear, referring, as their Lordships 
suppose, to the differences of expression in Colebrooke’ ¢ transla- 
tion of the Mitakshara, In 1878, he intimates that the stronger 
objection to the adoption of an ouly son is based on religious 
grounds, on which their Lordships remark that Manu ascribes a 
character to the eldest son which affords strong religions! 
grounds against his adoption, and that they do not find them- 
selves competent to put such grounds in the balance against 
one another, so as to decide which is the stronger. 


On this point they add, that there seems to have been a 
great deal of exaggeration used in urging the religious topie 
throughout this controversy, especially in later times. Manu 
says that by the eldest son, as soon as born, a man discharges 
his debt to his progenitors ; and it is throngh that son that he 
attains immortality. According to him, the son serves his 
father’s spiritual welfare at the moment of his birth. There is 
no intimation that if the boy dies the next day, or fails to have 
a son, this service is obliterated. Why then should it be so, if 
the boy is adopted? It is true that Manu attributes additional 
value to the first-born’s son and grandson. It may be that such 
further benefit is lost by adoption, as it would be by death, but 
that is a very different thing from depriving the ancestors of the 
adopted son of the means of salvation, whieh have been already 
attained. Vasishtha, whose text is the fundamental one, does 
not rest his injunction on spiritual benefit at all but he says 
that the only son is to continue the line of his ancestors; one 
of the very commonest of human motives for desiring ligitimate 
issue. Nor does he make any allusion to ‘pr/’ here, or, if Mr. 
Justice Knox is right, elsewhere. If he was really thinking 
of the spiritual benefits of the son’s ancestors as the ruling eon- 
sideration, it is inexplicable that he shonld not have said so, 
Moreover, their Lordships asked during the argument why a 
man who had given a natural son in adoption could not after- 
wards, if he was so minded, adopt another; and neither 
authority nor reason was adduced to show that he cotld not. 


. .; That i is the state of authorities in Bengal. The question 
has never come before a Full Bench, and it seems to their Lord- 
ships that there is only one decision, r7z., that of 1878, to whieh 
great weight is to be attached, 
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In Bombay, after a Division Bench had decided in favour 
- of validity, the question was discussed before another Division 
) Bench in the year 1875, Lakshnappa v. Ramava.' The 
© ease was decided on another ground as has been mentioned 
above. But the Chief Justice, Sir M. Westropp, delivered an 
elaborate” jodgment containing his reasons for holding the 
~~ 








adoption: of an only son to be invalid. Those reasons appear 
to. have been adopted by the Court including Sir M. Westropp 
F himself i in a subsequent case which was decided in 1879 but 
has never been reported. In 158%, the question was referred 
to a Full Bench, who simply followed the unreported case. See 
Waman Raghupati Bova v. Krishnaji Kashiray Bova.” 
Sir C. Sarjent, the then Chief Justice, delivered judgment. He 
pointed out that prior to Lakshmappa v. Ramava,' the deci- 
sions in Bombay were in favour of validity ; that the judgment 
of Sir M. Westropp in that case was the first that treated the 
point with due consideration ; and that as the opinion there 
expressed had been adopted by a Full Bench, it was not proper 
to review it. The decision was necessarily in favour of invalidity. 
The law in Bombay therefore rests on the authority of the un- 
reported case of 1879, which itself rests on the reasoning con- 
tained in the judement of 1875. 

In that judgment the learned Chief Justice makes more 
elaborate reference to the Smritis than is contained in any 
judgment earlier than the present Allahabad case. He dwells 
emphatically on Colebrooke’s translation of the Mitaékshara, 
showing that with regard to the only son the expression “‘must 
not,” and with rezard to the eldest, the expression, “should not,” 
is employed, He adds that the distinction is even more strongly 
marked in the Mayukha, which is received as a high authority 
iu Bombay. On this point, their Lordships interpolate again 
the remark that they are not re-trying the Bombay decision 
and that the-effect of the Mayukha has not been argued before 
them. He then examines decisions by Bombay Courts prior to 
the establishment of the High Court, which certainly exhibit a 
| confusion of legal opinion. The authority of the High Court 
up to 1575, though not perhaps very decisive, was in favour 
of validity. From this, and from the decision of the Madras 
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Court, the learned Chief Justice differs. He cites the passages 
of Smritis and law books and English text-writers with which 
we have now been made familiar. And his decision apparently 
is founded on the language of Colebrooke’s Mitaksharaé and on 
the judgment of Mr. Justice Mitter. Their Lordships have 
already stated their reasons for thinking that the latter of these 
foundations is unsound, The value of the former will be 
examined presently. They have also stated above that the 
point actually decided in this case is a novel suggestion of the 
learned Chief Justice, and is unsustainable in principle, and 
unsupported by authority unless there be something peculiar 


to Bombay to support it. 
Before leaving this judgment, their Lordships — to state 


their concurrence with the learned Chief Justice in his remarks 


on the so-called doctrine of factum va/et, That unhappily ex- 
pressed maxim clearly causes trouble in Indian Courts. Sir M. 
Westropp is quite right in pointing out that if’ the /actum, the 


external act, is void in law, there is no room for the application 


of the maxim, The truth is that the two halves of the maxim 
apply to two different departments of life. Many things, which 
ought not to be done in point of morals or religion, are valid in 
point of law. But it is nonsensical to apply the whole maxim to 
the same class of actions and tosay that what ought not to be done 
in morals stands wood in morals, or what ought not to be done 
in law stands good in law. Sir M. Westropp has, not without 
cause, reduced the ambiguous maxim to its proper meaning. 


Such was the state of judicial authority in India prior to 


the present cases. For as regards the Punjab, it is true that, 
in the early days of the Chief Court, Judges have pronounced 
opinions in favour of the adoption under general Hindu Law ; 
and in 1874, Melville and Thornton, JJ., pointed out that the 
turning point of the controversy was Mr. Justice Mitter’s judg- 
ment of 1868. But after the first reported case in 1867, the 
decisions there have turned on the popular customs into 
which the Government had the pradence to inquire immediate- 
ly after the annexation, and which they made the foundation 
_ of law. The Punjab, therefore, may be omitted in our estimate 
of judicial authority. The reasons against the validity of the 
adoption of an only son are contained in the three judgments of © 
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the learned Judges, Mitter, Markby and Weastropp. The 
point has never come before this Board for decision. It has 
been alluded to in two cases but in so indirect a way that 
though the authority of the Board is relied on by both sides. 
it is not available for either. The foregoing remarks represent — 
all the light which has been thrown on the Smritis to whieh, 
after all, we must recur to decide the question. 


In addition to the remarks already made on the — of 
Manu’s texts, those of Mr. Justice Knox upon his silence are 
worthy of attention. Mann mentions three conditions for a 
good gift of a boy in adoption. The natural father must be © 
in distress ; the boy must be “ similar,” apparently meaning of 
the same eats with the adoptive father; and he must be 
affectionate. Nothing is said about his having brothers, which 
is now represented as a vital condition the breach of which is 
a sin, heinous crime as some writers have called it, and as 
annulling the transaction. Itseems very unlikely that Manu 
should either have viewed it in that light, or with his very high 
notions of the value of the first-born should have overlooked 
the point altogether, 


The crucial text is that of Vasishtha. He first states the 
‘parents’ power in the most sweeping terms, and derives it from 
causes affecting every child that is born’ into the world. The 

wer is to later ideas, whether Hindu or English, an extravagant 
one; but it rds with what we know of the early stages of 
other nations and probably did not shock the contemporaries of 
Vasishtha, though the sage Apastamba, who is perhaps of equal 
antiquity, denies the right to give away or sell a child (Prasna II, 
Patala 6, Khanda 13, paras. 6-11).'| A man may sell his 
son—no restriction of purpose is expressed—or he may even 
abandon him. But then comes an injunction expressed © in 
terms which may amount to a command or may be only a 
recommendation, vz2., that an only son should not be given or 
accepted. The first remark to be made upon this is akin to 
the one just made upon Manu. Lf Vasishtha intended to except 
an only son from the father’s power to give in adoption, why 
did he not say so? It would have been much more simple. 
But he first states the power, and far greater powers, in the 
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broadest terms, and then adds a qualification which ts, to 
put it at the highest, in ambiguous terms. That looks much 
more like an appeal to the moral sense not to exercise the power 
than a denial of its existence. In this respect the case 
resembles that of the father’s power to alienate family property, 

which indeed is the light in which Vasishtha seems to regard 
ason. The power is given, while the action is condemned in 
terms consistent with actual prohibition. After long controversy 
it has been settled by a great preponderance of Indian authority, 
culminating in a decision by this Board, that the power exists, 
and that the prohibition, though a solemn warning as to the 
spiritual responsibility of exercising it, is not efficacious in Law. 


In examining this question their Lordships are again at great 
disadvantage in not knowing Sanskrit. In the absence of agree- 
ment among Sanskrit students, they cannot adopt the representa- 
tions made, though by learned men, to the effect that as a 
matter of Grammar, Vasishtha’s injunction imports admonition 
rather than command. So with respect to what has been called 
Jaimini’s rule which is so much relied on by Chief Justice Edge. 
That author, who wrote in the 15th century, appears to have 
been received as a high authority in the interpretation of 
Smriti texts. He lays down the rule that all precepts supported 
by the assignment of a reason are to be taken as recommenda- 
tions only. That, if sound, would be conclusive as to 
Vasishtha’s text. But it is rather startling, and a very intimate 
acquaintance with the Smritis would be needed before admitting 
its truth. It has not been brought forward in any case prior to 
this case from Allahabad. It may, however, fairly be argued 
that one who, having the power to give an absolute command, 
vives an injunction not expressed in unambiguous terms of ab- 
solute command but resting on reason, is addressing himself 
rather to the moral sense of his hearers than to their duty of 
implicit obedience. So far Vasishtha’s reason, founded as it ts 
on temporal and not on ‘religions considerations, gives some, 
though not very strong, support to the respondent’s theory. 
The text of Saunaka is open to two obvious remarks. One is 
that the injunction not to give an only son is couched in the 


‘same terms as the injunction to give a son if there are more 
than two. ‘The latter of these cannot possibly be obligatory. © 
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* fe regarde — Saunaka does not help 
a “— n ts s, | u it rather lends re against them. 
Ther e a pmes ‘the Mitékshars. Ve have seen that Sir 


Westropp: emphatically, and Sir a Markby possibly, relies 
, Se lif erence of expressions in Coleb:ooke’s translation. The 
. from their judgments have been quoted above, and so 
r * passages from the Mitakshara (Chap. I, See. X1, paras. 
ll, 12). Now it has been brought out in the arguments 
tp ee bcs sely the same expressions of injunction are used i by the 
thor in these three paragraphs. To fortify their knowledge, 
ir Lo rdships: have inquired of one of the most eminent of 
askrit. « cholars, Professor Max Miiller, and he has courteously 
* med them that as a matter of fact, the three expressions 
ie antic cal, and as a matter of Grammar are, in his judgment, 
rally ‘capable of expressing obligation or recommendation. 
) w p yarng zraphs 10 and 12 have been observed on before. =¥t 
be 1 placed beyond dispute in point of law that neither ts 
* It requires some good reason to show why, when 
we expression is used in three consecutive sentences, it 
vad be construed one way in the first and third and another 
. ry int she mid le one. Nosuch reason has been given. It is an 
fortunat ute » thing that in translating a law book, Colebrooke 
us Md have used’ different English words to represent the same 
ns] — He has certainly misled at least one Judge in 
ie: ng — As the matter is now shown to stand, the 
aa PA taken to bear strongly against the appellants. 

) ng that Sir M. Westropp was misled by Cole- 

ir — have not overlooked the fact that in 
39, Sir C. Sarjent thought that Sir M. Westropp wasaware of 
Bette of the Sanskrit text. Itseems, however, next to impos- 
ole that Sir M. Westropp should have known that Colebrooke's 
wri tions of expression were not authorised by the original 
1 should have said nothing about it; seeing that if 
* rives his emphatie reference to those variations of all 
eat ing. ‘If, indeed, he knew the state of the Sanskrit text 
honght it #0 immaterial as not to deserve notice, he 
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practically treated Colebrooke as the original authority, and 
his reasoning does not thereby gain but loses in force. 

The material passages in the two Dattaka books have been 
indicated before, and remarks bave been made on those whieh 
quote and comment on Saunaka. It seems to their Lordships 
that the authors, who bring in the older texts at every turn, 
did not mean to do more than repeat and enforce them. If they 
were clear! y laying down any additional precepts or authorita- 
tive interpretations of ambiguities then, though, as Mr. Juutice 
Knox points out, such comments should be received with some 
eaution, they should also be received with due regard to the 
authority which the books have aequired. But on this topic, 
the writers seem auxious to found themselves entirely on the 
Smritis and to refer their readers back to them. Certainly on 
the crucial point now in issue they throw no light atall. They do 
not touch the question whether the injunction not to adopt only 
sons is a matter of positive law or only addressed to the moral 
sense. And yet Jaimini’s treatise, written some eenturies 
earlier than the Dattaka-Mimansa, must have made the later 
of the writers, if not both, familiar with the in portance of that 


distinction. 


It is, however, worth while to observe how Nanda Pandita 
deals with consequences of a forbidden mloption. He quotes 
Manu’s requirement, that the adopted son should be “ similar” 
and he says (Dattaka Mimansa, Sec. 11, paras. 22, 23): “Hence 
itis established that one of a different class cannot, be 
adopted asason.” In Sec. III, he recurs to that prohibition 
and asks, “should this rule be tran sgressed, what would he 
the case ?” Then he deduces from texts of Saunaka and Katya- 
yana that the adopted son shall not share in the inheritance, 
but shall be entitled to food and raiment. So that the adoption 
is not void, but the son of the wrong class is reduced to a claim 
for maintenance only. With this exception, which fayours the 
appellant’s theory, it seems to their Lordships that these two 
treatises leave the question exactly where it stands on the 
earlier authorities. : 


— From both the Courts below we learn that there is no resent- 
ment excited by this kind of pet ion, The District Judge of 
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avari says “the people have settled down under the law 
inunciated in 1862.” _He can hardly recollect the state of things 
a to 1862, but his statement of the present state of things ts 
nded on personal knowledge. Whether the people have 

down under the High Court decision, a result whieh is 
dally of very slow growth if it takes place at all, or whether, 

is more probable, that decision was in accordance with the 
oe existing ideas and practice, we are told that in point 
re fact there is no conflict between the declared law and the 
eelinsgs of the people. Nor is there any indication that there 
Fer was such a conflict. In Allahabad, the parties are Agar- 
alla Banias of Benares, who are, as two of the learned Judges 
wv state, specially careful of caste and religious observance. 
Che adoption was twenty years old and no caste penalties had 
ollowed it. These things do not prove a custom, but they do tend 
© prove that among orthodox Hindus, the adoption of only sons 
ias never been so inculeated as a sin by their teachers as to ex- 
ite abhorrence or social hosttlity, such as we know to follow 
ome other breaches of their religious laws. That the practice 
& a frequent one is shown by the frequency of litigated cases, 
vhich must be quite insignificant in number as compared with 
hose that actually oecar, and from the establishment of customs 
wthorising it in various places. This is not one of the cases in 
vhich people are tempted by appetite to break an acknowledged 
aw. Itis inconceivable that the choice of an only son for 
Aoption ean in any large number of cases proceed from any 
ther cause than a conviction of its suitability to the cireum- 
tances. That is a family matter which a wise Jaw-giver, while 
varning parties of their spiritual responsibility, would yet leave 
t possible for them to do. The Hindu sages appear to have 
aken that course in this and kindred matters, 

















Their Lordships then have a ease before them of which the 
road outlines are as follows. Old books, looked on as divine, 
ive to the father plenary powers over his sons. The same 
woks discountenance the giving of an ouly son in terms which 
aay be construed as a positive command making the gift void 
ras @ warning pointing out the misehief of the act but leaving 
adividual men to do it at their peril. The books contain no 
xpress statement which kind of injunction is meant. The 
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practice of such adoption is frequent. Over some substantial 

portions of Hindu society it is established as a leyal custom, 

whatever may be che general law. In other very large portions 

it is held to be part of the general Hindu Law. Nowhere i is it 
known to be followed by hatred or social penalties. Pausing — 
there, the case is one in which if the authoritative precepts 
evenly balanced between the two canstructions, the deci 
should be in favour of that which does not annul transactions, — 
acceptable to multitudes of families, and which allows indin : 
dual freedom of choice. ‘4 








- 


But what says authority? Private commentators are: 3 \ 
variance with one another; judicial tribunals are at variance 
with one another; aad it has come to this that in one of the five” 
great divisions of India, the practice is established as a le 
custom, and of the four High Courts which preside — 
other four great divisions, two adopt one of the constructions and 
two the other. So far as mere official authority goes, there is 
as much in favour of the law of free choice as of the law of res- 
triction. ‘The final judicial authority rests with the Queen in 
Council, In advising Her Majesty, their Lordships have to weigh 
the several judicial utterances. They find three leading ones in 
favour of the restrictive construction. The earliest of them. (in 
Bengal, 186) is groundéd on a palpably unsound principle and 
loses its weight, ‘lhe second in time (Bombay, 187 +) is grounded 
in part on the first and to that extent shares its infirmity ; and 
in part on texts of the Mitaksharé which are found to be mis- 
leading. So that it too loses its weight. The third (Bengal, 
1878) is grounded partly on the first, and to that extent shares ite” 
infirmity ; but it rests in great measure on more solid ground, ric., 
an examination of commentators and of dec’ded cases. It fails, 
however, to meet the difficulty of distinguishing between the in- 
junction not to adopt an only son and other prohibitive injunc- 
tions concerning adop ions which are received as only reeommen- 
datory; the only diseoverable grounds of distinction being the texts — 
of the Mitdksharé, which are misleading, and the greater amount 
of religious peril incurred by parting with an only son, which isa 
very uncertain and unsafe subject of comparison. ‘The judicial — 
reasoning: then in favour of the restrictive construetion js far 
from convincing. ‘That. the earliest, Madras degision rested in 
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t ‘on i. misapprehension of previous authority has been 
ited ont; and the Madras Reports do not supply any close 
mination of the old texts or any additional strength to 
“easoning on them. The Allahabad Courts have bestowed 
rreatest care on the examination of those texts, and the main 
of their arguments, not necessarily all the by-ways of them 
nand their Lordships’ assent. Upon their own examina- 
of the Smritis, their Lordships find thew by no means 
ily balanced between the two constructions but with a 
ded preponderance in favour of that which treats the disput- 
ajunctions as only monitory and as leaving individual free- 
(of choice. They find themselves able to say with as much 
idence as is consistent with the consciousness that able and 
ned men think her ‘ise, that the Hizh -Courts of Allaha- 
and Madras have rightly iuterpreted the law and rightly 
ided the cases under appeal. c * 
Their Lordships have been reminded of the length of time 
which the law must have been considered as settled in 
nbay and Calcutta. A similar consideration affected the 
irts of Madras and Allahabad and is remarked on by both. 
| time is not very long in any of the four provinces, hut it is 
z enough to increase the gravity of the questions in these 
eals. In estimating the weight of reasoning in the various 
gated cases, their Lordships have not forgotten the weieht 
fhe actual decision ; that they represent the opinions of 
mont and responsible men, arrived at after public and 
clous discussion, carrying with them an authority not 
rally disputable in the provinces under their jurisdiction, and 





may be affecting many minds and many titles to property or 


personal sfatux. Such decisions are not lightly to be set 
de. A Court of Justice, which only declares the law and 
es not make it, cannot, as the Legislature ean, deelare it with 
reservation of titles acquired under a different view of it 
it their Lordships are placed in the position of being orcad 
differ with one set of Courts or the other. A — far as 
@ fear of disturbance can affect the question, if it can Hehtly 

et it at all, it inelines in favour of the law whieh ace. 
edom of choice. People may be disturbed at finding thant 
ves deprived of a power which they believed ie to 
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ith ti oles hese — were” ‘allowed, every adoy ct 
made in the North Western Provinces and in Madras un 
J = the views of ‘the Taw as there laid down may be i — 
Aardai Bibi. and those cases must be numerous, w hereas in Berke S and 
F * Bombay, the law “now pronoun-ed will only tend tu invalidate 
= those titles ‘which have been acquired by the setting. aside 
, of completed adoptious of only sons, and such cases are 
probably very few. Whether they demand statutory protection 
isa matter for the Legislature and not for their Lordships t» 










.- . consider. Jt is a mattér of Some satisfaction to their Lordships 
? | that their interpretation of the law results in that course which 
"causes the least amount of disturbance. ; 


Their Lordships will humbiy advise Her Majesty to dismiss 
=< both appeals, and the appellants must. pay the costs. 
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Appeals dismissed with costs, 
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